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UNITED STATES OF AMERICA, 
Tatervening Respemdent.: 


PLiBSSeé TARE MOTICE tnat a werified petition, a 
eopy ef whieh is anhexeé herete, requesting removal of tre 
abors-sapticeed aébiem, waich ic pending in the Supreme 
Geurt ef the State oF Bow York for the Courty ef Kew Tork, 
te th. United Steves District Caur§ for the Southern District 
ef Hew Tere was filed tafe day whith the Clerk of said 
Distriet “curt pursuant te the ggevisiens of 26 U.S.C. §7492 
and 2% $3 2388, 24le(a), 1481(d) and 1344. 
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BHITED STATES OLSTRICT COUAT 


SOUTHERN DISTRICT OF WW TORK ea . cone 
an eee ee ene antennae cine nesin een el F-1S- ra _ 
PPC INDUSTRIES, InC., ? oF 
Plaintiff, 
aah ita : PETITION FOR Res yVAL 
Tis MARTPORD PIRE INSURANCE COMPANT 73 tiv g t 3 ¢ 


ana UNITED STATES OF AMERICA, . a 
Defendants. [i & 
cnc si sist cdisindainias chmod canenan maracas mannan ti 

The petition of the United States of Americs . 
defendant herein, vy Daniel HK. Murphy, II, Assistant United 
States Atterney in the offiee of Paul J. Curran, United 
States Attorney for the Southern District of ew York and 
attoraey for the petitioner, respectfully states on infor- 
mation and belief tnat - 

1. Yhis is an action to determine the rights to 
the preeeeds of a $7,354.29 judgment eatered April 26, 1973, 
in this Ceurt in fawer of Car Gelor, Inc., and arainst de- 
dendant, The Hartford Pire Insurance Company. 

2. Plaintiff, PPG Industries, Inc., is a judgment 
creditor of Car Celer, In5., pursuant to a 312,30¢ Judgront 
entered April 14, 1972. 

3. Plaintiff eommensed this action against de fen- 
dent, The dartferd Pire Insurence Oempany, Cy & petition 
dated June 26, 1973, and pending in the Supreme Court of the 
State ef Ne “ork for the County ef Mew York. No trial has 
yet been had fitw: 2m. 

Rh. Hac sefondent, United States of America, is a 
tax crediter ef Gar Celer, Ime. On Octeder 12, 1972, a tax 
levy was served upen defendant, The Hartford Pire insurance 
Company, demanding ai} monies in that defendant's possession 


* 


ae 
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velonging te Car Celer, Ine., but no more than $2335, 


She mpotien of the defendant United States asking to intervene 


in this preceeding was granted by Hon. Nathaniel T. elvan 
Justice, Supreme Ceurt of the State of liew York, in open 
Court on August 1, 1973. A eopy of the trunscript of vist 
proceeding is attaehea hereto. 

5S. essrs. Henkin ana Henkin clais an attorney's 
lien on the judgment preseeds. The Wew York State Taz 
Conmission claims a State tax lien on such proceeds. ot 
parties are being given notice of this petition. 

6. The defendant United States of America coves 
to intervene pursuant to 26 U.E.C. §§ 74801, 7493 os directed 
by the Atvorney General of the United States with ti« 
authorization and at the request of the Chief Ceunsel of the 
Internal Revenue Service, a delegate of the Secretary of ' ¢ 
Treasury of the United States. 

7. This Court's jurisdiction is under 2f U.S. 
$7402 and 28 U.3.C. §§ 1340, 2419/2). 

8. Tris action may be remeved to this Court pur- 
cuant to 28. 0.5.C. $$ 18Ml(d), 18ad. 

9. Inasmuch as the United States of America is 
petitioner herein, ne bond is required pursuant to 26: U55.¢. 
§1486(4). 

10. Ammezed hereto are eopies of all process. 
pleadings and orders whieh nave eome to the attention of 
petitioner i this aetien. 

WIZREVORF., 1t ie respectfully requeste) that this 
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and says that he is an Assistant Unites ctutes 


the Soutnerr District of «ew York. 2! 
of the above-entitled action: that he hes 
Petition for Removal and knows the conten’. 
that on information ena belief, he he lleves 
t> be trus. 
tat the sources of deponert 

grounds of his belief are the pleudine3 
the official reecerds ana files of tie 

Ynat the reason this verificavion 
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60 Centre Street 
New York, N. Y. 
August 1, 1973 


REFORE: HON. NATHANIEL T. HELLMAN, 
Justice. 
APPEARANCES: 
For Henkin & Henkin : DAVID C. QUINN, FSO, 


For the United States : PAUL J. CURRAN, ESO., 
of America U. S. Attorney for the 
Southern District of 
New York, 
BY: DANIFY. H. MURHPY 2nd,ESO. 
Assistant U.S. Attorney 


For State Tax Commission : ABRAHAM BLUME, ESQ. 
BY: FRANK LEVITT, ESO. 
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David F. Berkman, 
Official Court Reporter 


H at 
THRE COURT: The @otior: + made hy an al- 


leqed judgment creditor for a direction +o have 
the fund in the hands of the Hartford Insurance 
Company paid over to him in pursuit of the judq- 
ment. There are also several claims asserted 
here, one by the attorneys for the original 
claimant who request the payment of their 
counsel fees pursuant to a retainer arrancement. 

There is an additional application by the 
State of New York, based on a possible tax lien 
which it may legally insert against the fund and 
there is an application by the United States 
Government to intervene, also for the purpose of 
asserting a tax lient. 

Insofar as the application of the United 
States Government to intervene, that motion will 
he granted, there being no opposition thereto 
that the Court can find sufficient to deny such 
relief, 

Jn the main motion, the Court will qrant 
it, to the limited extent of referring all of the 
issues raised by the motion papers and the papers 


filed in opposition to an official referee, to 


i] 


hear and report to the Court on the issues raised 


between the parties, namely, the rights of the 
judgment creditor as well as all of the tax 
creditors and the attorneys to assert their 
separate claims against the fund, based upon 
their agreements, legal rights or other claims 
which they may make against the fund, the 
referee to report to the Court after conducting 
a hearing with respect to all of the issues 
raised by the respective parties. 

Settle an order here on notice to all par- 
ties after communicating with the office of the 
referee. The name of the referee will be in- 


serted in the order to be submitted, 
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ME COURT OF THE STATE OF NEW YORK 


ArTot%? 
avaery 


Petitioner, 
Index #5190/72 
-against- 
— 


HARTFORD FIRE INSURANCE COMPANY, 


Respondent. 


wy . 
YU Adin 


SPEYER, being duly sworn, deposes and 


t am one Of the attorneys for the Hartf 
rire Insurance Company, respondent herein. 


y This additional affidavit is submitted is: 


opposition to the petitioner's motion for an order directi) 


payment to it from Ilartford Fire Insurance Company 
(hereinafter "Hartford"). 
3. Deponent now responds to the following 
which have been served since my affidavit of July 3, 
(a) <A warrant from State of New York, 
Department of Taxation and Finance, Warrant 
and Collection Section, in the sum of $1148.59, 
apparently for withholding taxes (Mxhibit C). 
(b) Warrant and levy from State of New Yorh 
Department of Taxation and Finance, Warrant 
and Collection Section in the sum of $6784.45, 
apparently for sales taxes (Exhibits D and 1!)). 


JUL 27 1973 


UNITED Sinica Air, 
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Motion to intervene by 


Affidavit of David C. Quinn 
attorney's lien. 
oncent 
affidavit 
Accordingly, your deponent asks thi 
the entitlement, if any, of the 
artment of Taxation and Finance in relatic 
ier claimants previously disclosed. 
ur deponent has no objecti 
Ss motion to intervene 
the Hartford Fire 
determined, and a discharge 
funds on hand. 
The statement by attorney 


ount held by Hartford 


including interest totaling 


Insofar as Mr. Quinn's attorney' 
funds, your deponent acknowledges 


substantial work performed by Mr. Quinn, 1! 


two-day trial, all as set forth in his affid 
Although your deponent express 

neerning the law, it would seem only fair 
that Mr. Quinn be reimbursed for his time and 


caused the fund to become available in the first 


~ SPLYLR 
Sworn to before me this 


2 day of July, 1973 


NEW YORK TO: 
ent of Tax: 


ount of which, toget 


Tax imposed 


bw Pt } 
by Article 


WHEREAS, said tax, interest and penalties now remain wholly unpaid; 


is watrant within five days after its rece-n 
rk of the Ccunty of —. 


! 
ursuant to the provisions of the Ta a | 


$. 


ho is not ce =| 


id debtor « 1 has an interest ot the debts owed to him sha 
nt and pay the money collected, within sixty days * “~r the receipt theset, 


New York. 
10300..A.M,y---- o the Officer or Employee nemed above: 
5 ek - Lewy and Bs 1U;8 258 : j 
073 2, 19 , S.% un... on $...1038.13._. : 


real and pe al ; é nty belonging t lebtor and the debts =" 3 
{ this warrant is so cocketed in the office of the Clerk of such county or at any time tymwe-cer, 
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__Judgment Debtor 


Last Known 


) Address 


—E PEOPLE OF THE STATE OF NEW YORK TO: . 


fficer or employee of the Department of Taxation “ae ‘Howse: “WHEREAS, a tax ‘heel been dena dus to +e State Tax Commission of THE STATE OF NEW YORK 
m the debtor named, the nature and amount of which, together with the interest and penalties thereon, are as follows: 


axable period or Penalty and/or 


io Tax 
Tax imposed 


peseesecent no. Interest 


by — 28/25 of the Tax Law Rar rons 


oad ‘4 
5/21 W7L 
f 
| WHEREAS, saia tox, interest and penalties now reinain wholly unpaid; ie 
THEREFORE, WE COMMAND YOU to dhe a conv this warrant within five days after its receipt by you in slip 
per ee of the Clerk of the County of.. Re atm. wee pa RMS, ant te Pn Bey tte , for entry by him o-. 
nt jocket, pursuant to the provisions of ad Tax pag 31/72 
1W1/#:/72 
rr E FURTHER COMMAND YOU, that you s: = said claim of said STATE TAX COMMISSION for said tax with 
Ities and interest out of the real and personal property in said county belonging to said debtor and the debts due to him 
e time when § cal copy of this warrant is so dock keted in the office of the Clerk of such county or at any cime thereafter, 
1at only the property in which said debtor who is not deceased has an interest or the debts owed to him shall be levied 
or sold hereunder; and retum this warrant and pay the money collected, within sixty days after the receipt thereof, to 
S:ate Tex Commission of the State of New York. 


RANT received at._....... To the Officer or Employee named above: 


cn {REISS SE: . PAR Be ioe See Levy and collect $..........020.01.,.5% 


Sts 1 SEIN: Ree et > Oecd: oe 
from ... aes : 

plus additional penalti 

Issued at ...... 

the 
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TAX COLLECTOR'S LEVY 
UMOER AUTHORITY OF THE TAX LAW OF THE STATE OF NEW YORK ANO SECTiuw 5232/9) 
OF YWE CIVIL PRACTICE LAWS AND RULES 
In the metter of THE STATE: TAK COMMISSION OF THE STATE OF NEW YORK, Judgme... Creditor 
fan Oe prs 
y, 1 ? ae 7? 
ogo «+ Ls ¢ aisbS asmeodiiaaihehaietiaagt Judgine.at Debtor, 
An? 3 S Fall py FLAK = y 
a Z dy cat ewe AF YMKKAM C.¢ CO, warnishee 
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Cy $ | $ 
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4 | je) ele we | | 
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$ £1 
TOTAL AMOUNT OVE, OWING ANO UNPAID ON SUCH WARRANTS acim 
True copies of the warrants listed herein o-e annexed hereto. Pursuent to the provisions of the Tax Law, such warrant wore 
ssued by the Stote Tax Commission against the above named judgment debtor ond other persons stated in the warrant, (2) h 
ocketed and entered os judgments on the dotes and in the offices of the clerks of the counties set forth in the warrants, and in the ts 
et forth therein, (3) are lowful executions wkich have been issued or reissued on the dates set forth in the warrants ond (4) were dily 
firected to the undersigned os on afficer ord wmployee of the Deportment of Toxotion ond Finance of the State of New York with ali the 


tights and powers ef a sheriff. 


i) oppeors thet you are indebted to the ctove named judgment debtor or thet you ore in possession or custe dy of property not copuble of 
delivery in which you know or have reason te believe thet the judgment debtor has an interest. 


sarc Bio wig Oe Gee 
NOW, THERERORE, YOUSARE REQUIRED by SucrideBG32(a) of the Gisil Practice Lew ond Rules forthwith TO TRANSFEF 

UNDERSIGNED oll personol property HL: cepable of delivers in which the iudgment debtor is known o- believed to have on inte vst 

or hereofter coming into your possess en or custody os may be necessery to sotisfy thy total amount due os set forth herein tojetiinr « th 

any other lawful additions including fees, costs ond expenses of this levy, if ary; to execute any documents necessary to affect sm 

transfer or payment; and to comply with any and all further provisions of such section. 


Payment by check or money order should be made poyable te the Stote Tox Commission. 


Ed 


ij Le F 
| } 
~ afc "E' 
wen te 7’ “4, q sel 
4 am 


ease 
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SUPREME COUST OF THE STATE OF B&H YORK pal? wet 
COUNTS OF Gay YORK de" 
PPG TOUSTRIES, DC., 
aes 
- agaiam - 3 Index Bo. 5190/72 /7 
THE WARTFORD FIRE INSURANCE CO., 4 
recontens. |/ 


ee#x84,2tsieeewnt @eaeeeaewewe@mee#e#eres ® 


S$rIRs: Dab 


PLEASE TARE WOTECS, thet qn the aunexed affidavit 
of Daniel 4. Mucpay Il, Assistant United Stetes Attorney 
tor the Southern Bistrist of Rew York, evern to the 4 day 
of amma, 1973, tae agyened proposed anewr setting forth 
the claim fer whieh imtdrwantion is sought, the petition, 
and upen all the pleadiage and preveedings teretofere had 
herein, the undersigned will sews tis court at o Special 
Term, Part I, at the Court Neuse sthemecf, on the ist day of 
August, 1973, at sit opening of qpuct om that . 'y, oF a6 
sova thoxeafter as coum) ean be heerd, for an créer 
pumemant to §1012(a)(1), Civil Puactice Lew and Rules, and 
purswant to §6223, Ciaff Practice Lew ant Rules, according 
the Gndeed Stat»: of Sageies, the sovent herein, an ab- 
solute right te lavervene in the within ection, directing 


h00018 
bee onety se pamiamk, ond allowing the said United 
Etates of Amecies to surve Ga answer, or wove with respect 
to the petition within twenty (20) days efter the entry 
of 2 seeder greating thie motion, eal fer cush other, 
farther end different velief as aay be just. 


Daved: tew York, Bow Gask 


dngedt 2 , 1993 
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SUPREME COURT OF TUE STATE OF MEW TORK 


COUNTY GF MEW YORE 
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PPG LIDGSTRIES, IK., 


APE LDAVIT 
Petiticusr, 


- against - Index Ko. 3190/72 
$ 


TMB HARTFORD FIRE IMBURANCE CO., 


Respondent. 


eaweeeesbcounreeeseeeee@ee#esenrewe & 


STATE GF Mw yYoRK ) 
2 68. 


COTY GF BREW YORK ) 


DANIEL H, MUUPHY Ii, being duly sworn, depose s 
and says: 

1. am a wember of tas Ber of this court sad 
ao Asgistant United States Attemey in the office of 
Pevi J. Carraa, Waited States Atternsy for the Southern 
bictrict ef Hew Yerk and attorasy fer the United States 
of America, the iaterveoing seependent and cross~ 
petitionsr herein. 

2. X make this sffidewit in support of “he 
motion to intervene pureuset te CPLR §§1012, 1014, and 
26 U.S.C. §7424. 

3. This aetiea is brought vy the petitioner, 
a judguent cxediter ef Cor Coler, Inc., to reeover the 
peoeseds of a juignent in faver of Car Color, Inc. 
against The Martfe.. Fics Inqsramse Co., respondent 
nexoim. A cagy of the petition in this action is amexed 


AO0020 

4. Peier te the coumsmesment of the ecticn 
by the peticioner, the Gevecument filed a ustice of 
tax lien ageinet che imeurence proceeds fer tances du 
the Govermuat by Car Color, Inc. (Suhibic 8}. 

5. The petitioner, in the original ection, 
albegee thet it he a superior Lies on che insurance 
peeeceds because ef a sneurity agreement it hed with 
Cex Coler, las. upum the inane imhe peoperty. However, 
Le toveruubat caphapde thet sasmremee preseeds ren cu 
Cw inewced gprty end eet with the imeuved property. 
Thereiece, the Goyemmment*s ten lieu has priority 
pursueet te Interesl Jeune ede 96322. 

6. Gimmes the Govesnment bas an adverse claixz 


te ce prepexty iaecived ia this action, aad such 
property is bedmg ened fer tip entisfestion of a 
jwigueat, dection 6221 ef the Ciy4l Ywneties Lew sad 
awins souters wpen the Uained States of smrioe an 
aunndece cight to igeervens tm thls action. 


Se en a An A tt A et 


SSE EO 
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SUPREME COURT OF THE STAT OF NL YORK © 
COUNTY OF Bis, YORK : 
anh nwa Be Th al SRS: + 


PPG THOUSTREES, IRC oe 


” 
ff 


Nox 
Potitionor, ASSIGNED TO 
I.C. PART 
~against=- 
THE HARTFORD FIRE INSURANCE COMPANY . 
s z s ’ oe s 
" . Rezpondeat. TeGe for 


a ee ee ey d 
SIRS +3 

PLEASES TAKE NOTIGK that on the attnched petition of 
JACGB FP. GOTTBSHAN ewora to:June i , 1973, the security 
agreement between P9G Lepiyerias, ‘INC. and CAR COLOR, INC., 


dated September 26th, 19795. ‘the uce (1) financing statements 


- Secretary of state oa  Silie Jth, 1970 and october 8th, 1970, 


respectively, the noticé of “restraint and sheriff's execution a 
dy eet Jarre 

motion will be mede i the uudersigned in, E-¢ part Lt of the 
Supreme Court of the Stes of uew York, County of New York at 
the Courthouse thereof, ‘tentre and Pearl Street, Manhattan on 
the Pig Gay of Judy 1973 at 9:30 A.M. or a8 soon thereafter 
its counsel can be heard way an cr¢ée® should not be made and 
entered herein pursuant to Rulo 5227 of the CPLR directing the 
HARTFORD FIRE IMSUGAMER. COWANY to pay the judgment proceeds 
CAR COLOR, ISC% recovexed agninat the HARTFORD #IRE INSURANCE 
COMPANY con Agrad 28% me go?9 8 is chaise Statoy Nistrict Court 
Southera opahiesot ots we ve. ener itt of the city of Now 


wei si paigront of PPG's judgment in 
er ; ey * a 


w/ . 


‘ AOCU22 


the Gum of $12,300.00 and for such othcr ard further relic’ ag 


to the Court may seem just and proper. 
PLEASE TAXZ FURTHER NOTICE that inswering affidavits 


must be served on the undersigned five (5) days before tho 


return day of this motion. 


Dated: Now YOrk City, June 26th, 1973 


Yours, etc. 


JACOB F. GCOTTESMAN 
Attorncy ter the Petitioner 
Office GP. OC. Address* 

295 Madison Avenua 

New York, New York i9317 
Telephone # MU 3 = 2626. 


TO: HENKIN and HENKIN, ZEsas. 
Attorneys for CAR COLOR, INC. 
22 “est First Street 


: ; 
Mount Waenon, Mow Yorts 1955¢ 


INTERNAL REVENUE SERVICE 
53 South Broadway . 
Yonkers, New rvork 10701 


STATE OF NEW YORK 

Unempleyment Insurance Division 
Building #12 

State Office Building campus 
Albany, New York 12223 
ATTENTION: Mr. Henry J. Garko 


GREENHILL & SPEYER, ESQS,. 

Attorneys for The Hartford Fire Insurance Company 
56 Pine Street 

New York, New York 10005 


\ 
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Fonm 668-C . ef 
(REY, MAY 1967) FINAL DE/MAt 


VISTKICT 


U.S. TREASUNY OL PANTMUNT ~ intTEHT HLVENUL SLAVICE 


Manhattan 
TO: a 
Hartford Fire Ins. Comncny 
235 lomaroneck Ave. White Plains N.Y. 


October 12 2 
On . : 19/2 there was served wpoon you a levy, by leaving with 
Mr. Frink Yank jee 235 Memaroneck Ave, 
pee ——a notice 
{ levy, cn all property, rights to property, moneys, credits and bank deposits’then in your poss session, to the 


Car Color Ince 


credit of, belonging to, or owned by 


10 Nepperhan Ave. Yonkers N.Y ay P 
919 Hepp *-? who was at the time, and stil! is, indebted to the United States of America 


for unpaid internal revenue taxes, together with additions provided by law which had accrued thereon at the time of levy, 


of 


= os 


ona a yee” f rig 
and which amounted gt that time to the sum of 3 wii BEY 7" 2 ‘ Demand was made upon you for the amount set 


forth in the notice of levy, or for such lesser sum as you may have been indebted to the taxpayer, which demand has 
not been met. 


Your attention is invited to the provisions of section 6332, Internal Revenue Code, as follows: 


SEC. 6332. SUARENOER OF PROPERTY SUBJECT TO LEVY. 
(ec) Hequi *-KCCEt an otherwise croviged tn suosection (b), any person in possession of (or obligated with respect to) crooerty or 
tights to 42 t to levy uton wrich a ievy acs been meade shall, pen demand of the Secretary or his delegate, surrender sucn pro ery 


ch oblisation) to the Secretary cr his dolegcte, except such part of the property or rights cs is, at tne time of sucn de- 
sch ment cr execution under any judicisl] process, 


1 Liability.—A i person who fails or refuses to surrerder any” property or eaure to Frorerty, aeneet to split ag upen 
eztte, shell ce liacle in his own merasn aed warnta tn tt & Siin meens bu eek 6 i gece 
net exceeding the cmount of taxes for the entlectian af whink euat (ane Poe 27¢ ose Sweee 
o6 cercent fer annum from the dste of such levy. Ary Leen (other then costs) recovered under. this pcrc- 
‘or the coiiecticn of wa:ch such levy «cs mc 
to the rersorai liability imposed by paracraun (1), if any person required to surrender sroperty 
f SLCA prorerty OF ricaAlm to Croperty without reasenerie cause, Sutn rerssn Shsii te ‘:zzie fors 
: percent ot the cmount tec veropie under paragqrspn (1). No part of such penaity snall be credited against the tax Uccility for 
such levy was mace, 


nq are Any rerscn tn oossession of (or obligzted with respect to) croperty or rictts to Fropert ¥ Subject to levy uccn 
which a ie vy} hts teen =m nd ty the Secretiry or his delegzte, Sutresders such crc: ert y ; 

ob tiqstion) to the Secretary or ‘his deiescte (cf whe mays a liasility under sucvection (c}{1); snai 

the delinquent tt yer with respect to Such frorerty or tights to crcocetty aisins irom such sur: 


Sotisiied purvucnt to sussecticn (5), Such crgqanizsticn snail clso ne dischargea from any orlig2: en or itact! ity “to cay ber. Act @rising fom 
Such surrender ce payment. 


(e) Person, Gelined. —The term ‘‘person,’! a8 used in subsection (a), includes cn officer or emelovee of a cerperaticn of @ memcer crex- 
ployee of ao partnership, who as such otticer, employee, or memoer is under e duty to Sufrender (..° Pre wed cr tignts {2 property, cf io cischetge 


the obligation. LSS )- 39 


Demand is again made for the amount set forth in the notice of levy, $ parnw eee ,of for such lesser sum 
cs you may have been indebted to the texpayer at the time the notice of levy was served. if you comply with this 
final demand within five days frem its service, no action will be teken to enforce the provisions of section 6332 of 
the Internal Revenue Code. If, however, this demand is not complied with within five days from the date of its serv- 


ice, it will be deemed to be finally refused by you and proceedings may be instituted by the Uni? ed States as author- 
ized by the statute quoted above. 


AOORESS (City and Strate) 
Yonkers, N.Y. 


CERTIFICATE OF SERVICE 
I hereby certify thot this Final Demand: wos served by handing a copy thereof to: 


GR FICER phy 
/ ‘ 
‘ “7 A) 


= 


@ & COVERNMENT PRINTING OFFICE : 1961 © - 108-049 
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SUPRKLME COURT OF THE STATE OF NEW YORK e 
‘ } COUNTY OF NLW YORK . 
| Stee eeresecensenHesrarnnneSES Sven eenenepunaingn x Index #5190/1972 


PPG INDUSTRIES INC., 
Petitioner 
“against- 
THE HARTFORD FIRE INSURANCE COMPANY, 


Respondent 


MEMORANDUM IN OPPOSITION ON BEHALF 
OF THE ATTORNEYS WITH A CHARGING 
LIEN ON THE JUDGEMENT AGAINST THE 
HARTFORD FIRE INSURANCE COMPANY. 


STATEMENT 


| 
| | 
This is an application for an order pursuant to 
CPLR 5227 in aid of execution to direct HARTFORD FIRE 

INSURANCE COMPANY to pay to the Sheriff to bé applied on the 
‘| judgement recovered by PPG INDUSTRIES INC. against CAR COLOR 


INC. in this court, the amount recovered .n an action by 


CAR COLOR INC. against said HARTFORD FIRE INSURANCE COMPANY 


New York. 


| in the United States District Court: Southern District of 
| It is important to note the nature of this 
| 


eee 


|| Proceeding as being one of the enforcement proceedings by 


} a judgment creditor and not an action in equity to enforce 


Y 


equitable rights against a fire insurance ccmpany by a holder 


ee LOLA: : CO te: eC A tt tt tt tte eget te te ts 
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of a security agreement. 
This memo in opposition is on behalf of the 
attorneys who recovered the judgment sought to be reached. 
On December 23, 1971 CAR COLOR INC. sustained 
a loss by fire. CAR COLOR INC. was insured by THE llARTFORD 
INSURANCE COMPANY urder policy dated December 10, 1970 
which contained no mention of any mortgagee or secured 
party. Thereafter an action was instituted by CAR COLOR INC. 
against HARTFORD by HENKIN and HENKIN as its attorneys on 
said policy. Said attorneys had no knowledge of any security 
agreement. 
At the time of the institution of said action it 
was agreed between CAR COLOR INC. and said HENKIN and 
HENKIN that said attorneys shall receive for their services 
one third of the amount to be recovered in said action and 
costs. : | 
After Lengthy pretrial examinations and trial 
CAR COLOR INC. recovered a juggment for $7,354.29 which 
with interest i» $7,827.75 and‘$45.00 costs. The attorneys 
claim a charging lien of one tnird $2,609.25 plus $45.00 
costs. , . 
PPG INDUSTRIES had a claim against CAR COLOR INC., 
sued it in New York, recovered a judgment against it which 
is the basis of this application, had issued a garnishee 


against THE HARTFORD on the same claim in an action against 


ee, - ; ~ ~, ® *. ’ “oe e . 
: Ts ge Oe, .* ae? : ° 
— ae NEE COEDS - tpt 
a ’ ¢ = ~. 
° s 


\ 


belie -g 


{ 
- 
CAR COLOR INC. in Georgia and instituted an enforcement | 
proceeding in New York against HARTFORD to reach proceeds 
of a judgment obtained by CAR COLOR INC. against HARTFORD | 
through HENKIN and HENKIN. te nodes 

Having asserted consistently heretofore that 

the proceeds of the policy is the property of CAR COLOR INC., 
1 On this application said PPG INDUSTRIES INC. attempts to 
also claim that by virtue of a security agreement executed 


Septmeber 28, 1970, long prior to issuance of f.:e policy 


i; On December 10, 1970, it is entitled to proceeds of said 


| pealicy as against the attorneys who recovered judgment thereon . 


| so as to defeat their charging lien. an 
| POINT I 
i} THE CHARGING LIEN OF THE AYTORNEYS 

IS PRIOR TO CLAIMS OF JUDGMENT 

CREDITORS OF THE CLIENT. 
In this case the fire insurance policy was to | 
i CAR COLOR INC. — was no loss payable clause. The | 
| attorneys had no knowledge of-any other claims. Certainly 7 | 
they should be protected as it was their services that aes 


| 
| the fund. = a 
| 


| PPG INDUSTRIES INC. makes this application as 

: a judgment creditor of CAR COLOR INC. As such it "may only 
| assert and enforce their c'.ims against the portion of the 
| judgment remaining atter the amount of the attorneys' lien 


has been paid or otherwise jiischarged". Application of 


po PR, e e. er ~ eae 


| Peters, 271 A.D. 518: 67 N.¥.S. (2) 305; Fliashnick vs Burke, 
{ 
| 


- . , 


<< 


al 


HUULUURL “a 


wd ) - 
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176 A.D. 367, 162 N.¥.S. 867. See also Abbondola vs Kawecki 


177 M 122, 29 N.yY.s. (2) 530, where the court said: 


The equitable assignment could only 
be one which became effective upon the 
receipt of the proceeds cf the recovery. 
These proceeds did not arise until the 
attorney's efforts and skill brought 
about the determination of tac liability 
of the defendant for the accident. It is 
Only the net amount received by the father 
after the payment of expenses incurred to 
obtain the recovery to which the equitable 


lien might attach. Had the assignee attempted 


to collect, it would have incurred similar 
* expense in obtaining the recovery. It is 
only that the expense, so incurred in 
bringing the gross recovery into being, be 
deducted before considering the balance 


. as the “proceeds" to which a lien might 
attach, , 
POINT ITI 


ANY RIGHTS UNDER SECURITY AGREEMENT 
MERGED INTO TIIE JUDGMENT RECOVERED 
BY PPG INDUSTRIES INC. AGAINST CAR 
COLOR INC. AND IT Is ESTOPPED TO ASSERT 
THEM AGAINST TIE ATTORNEYS, 

PPG INDUSTRIES INC. at the time it instituted 
an action against CAR COLOR INC. was aware of the security 
agreement it had and of the rights it now claims, yet 
instead of seeking to enforce such rights by an action 
against HARTFORD, it instituted an action and obtained:a 
judgment on its claim against CAR COLOR INC. in New York 
and in this enforcement preceedings seeks to enforce such 
judgment. | 

Certainly under those circumstances its claim 


has merged into judgment. Gray vs Richmond Bicycle Co, 


~ AOGb28 


167 N.Y. 348; 60 N.E. 663; WNellstern vs Hellstern, 279 N.Y. 


327, 18 N.E. (2) 296. 
Furthermore with such knowledgc, PPG INDUSTRIES 
INC. garnisheed proceeds of the policy in Georgia, thereby 
choosing to assert that said proceeds of the policy were 
property of CAR COLOR INC., a claim that is completely 
inconsistent with its present claim. And this prior to 
trial of the action in Federal Court and before HENKIN 


and HENKIN performed their services said attorneys had a 


right to rely on such position. Certainly PPG INDUSTRIES INC. 
is now estopped as against said attorneys to claim otherwise. 
‘POINT III | 
ANY RIGHTS UNDER SECURITY AGREEMENT | 
WERE AT BEST EQUITABLE AND SHOULD 
YIELD TO CHARGING LIEN OF HENKIN j 
HENKIN ae 
The position of PPG INDUSTRIES INC. can be | 
best summarized by saying that it secured on September 28, 
1970 a security agreement containing an agreement to insure 
that a fire policy was obtainéd on December 10, 1970 without 
any mention of it and that it has rights to proceeds of such 
policy by reason of fire loss. 
Presumably such contention is based on the case 
| of Weinreb vs M & S Bagels, Inc. 44 M (2) 537, 254 N.Y.S. 
(2) 158, bak ts that case the court dearly pointed out that 
the mortgagee had only equitable rights on the proceeds 


as between the owner and mortgagee. 


a a tee 


8o0029 

The rights asserted by the attorncys here axe: 
legal rights by virtue of their Charging lien. It was their 
labor that created the fund and it is only equitable that 
their lien be prefered to equitable rights. Abbondola vs 
Kawecki; supra, 177 M 122, 29 N.Y.S. (2) 530. 

Furthermore this proceeding as pointed out 
heretofore ir not to enforce the alleged equitable rights to 
proceeds of the policy but in aid of execution to reach 
proceeds of judgment obtained by CAR COLOR INC. against 
HARTFORD through the services of HENXIN and HENKIN and their 
charging lien should be given preference. 


POINT IV 


HARTFORD SHOULD BE AUTIIORIZED TO 

PAY HENKIN AND HENKIN $2,609.25 

PLUS COSTS OF $45.00 AND TO PAY 

THE BALANCE OF JUDGMENT AS THE COURT 
MAY DEEM PROPER a 


Respectfully submitted, 


HENKIN and HENKIN 


_ <r t 
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SUPREME COURT OF TIIE STATE OF NEW YORK 
COUNTY OF NEW YORK 
w-------------------------- -----------X ; 


BPG INDUSTRIES, INC. 
4 Ai f- 


patitioner ; S790 -IP7R 
-against- f AF2ID:.VIT IN 
THE HARTFORD EIRE INSURANCE CC 2ANY 
‘ 
Dezendant 
ee ae ee ee ee ee oe oe oe ee tT > 4 
STATE OF NEW YORK 
)SS.: 
COUNTY OF WESTCHESTER 
DAVID C. QUINN, an attorney-at-law duly admitted 
to practice in the Courts of the State of New York, states 
under the penalties of perjury as follows: 
That he is a member of the firm of HENKIN and 
HENKIN and hag actual knowledge of all of tne facts hereinafter 
stavod. 
That this affidavit is.submitted in opposition to 
a motion being made by the petitioner to pay over to it the 
procceds of a judgment recoverea in the United States District 
Court, Southern District of New York, in an action instituted 
by CAR COLOR INC, against HARTFORD FIRE INSURANCE COMPANY, with 
HENKIN and HENKIN as attorneys of record. 


That on December 23, $971 CAR COLOR INC. sustained 


a loss by fire. What theseafic> prior to the expiration of 


one year after the occurrence of such fire, an action was insti- 


tuted by CAR COLOR INC,, es pit abitf, against HARTFORD FIRE 


ant, tQ@gecover such fixe loss, in 


wk, 
Be Sti wy, 


INSURANCE COMPANY, a6 
, i , Si ie Re 


| 
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, the Supreme Court, Westchoster County. 


That thereafter such action was removed by the 


} 


defendant to the United States Digtrict Court, for the Southern 


} District of New York. 
\, - 


i That at the time ef the institution of said action 


it was agreed between said CAR COLOR INC. and HENKIN and HENKIN,~ 
| 

; as the attorneys instituting said action, that said attorneys 

} » = 

) shall receive for their services 1/3xrd of the amount to be 


‘ | recovered in and by said action. That it is respectfully sub- 
“| mitted that immediately upon the institution of said action 
| HENKIN and HENKIN, as attorneys for the plaintiff in said action, | 


t) 
} 
acquired a lien upon the proceeds in said action for services 
| to be rendered by them therein. 

} 


i That thereafter there were extensive examinations 


before trial in said action and thexeafter a contested, two-day 

trial in the United States District Court, Southern District of 

ft New York, tried by deponent, before MR. JUSTICE MILTON POLLACK, 

,; who rendered a judgment after such trial in favor of said CAR 
COLOR INC. in the sum of $7,354.29 with interest tiereon from 

| April 3, 1972, together with a*bi3l of costs to be taxed by the 


| 
| Clerk, which the parties agreed to be in the sum of $7,827.75 


| 
I OG Ek ‘i 
| plus $45.00 costs. oes F | 
That the fair and reasonable value of the services 
| rendered by HENKIN and sepxty in this case is far in excess of | 
such sum of $2,609.25, due we the length of time that was devoted 


|} to the pleadings, examinations before trial, and trial of this 


b That deponent submits that petitioner's motion 
papers demonstrate: an abysmal ignorance of the law, and in 
particular Sections aA and fis oom Judiciary Law and 


numerous cases ack aen | ad ‘aon a of this state. For 4 
271 A Div. 518 (1946), 


t 
| 

case, all of whigh consumedmany days of actual legal work. | 
| 

} 

} 


example, in Ma 


f 
i 
' 
‘ 
1 
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aocu32 ‘ 


the court stated (after citing Sections 474 and 475 of the 


Judiciary Law): 


“Creditors of the client may only assert and 
enforce their claims agairst the portion of 
the judgment remaining af .cr the amount of the 
attorney's lien has been paid or otherwise 
_@ischarged.” 


And in Spinello v. Spinello, 70 Misc. 2nd 521 (1972), involving 
a proceeding ander Rule 5227 of the CPLR, the court cited 


Section 475 of the Judiciary Law and stated: 


"The attorneys charging lien is a right which 
vests so that a lawycr who recovers money for 
hig client will not be left uncompensated for 
his efforts. Like the mechanic's lien, this 
principle recognizes the equitable notion that 
the agent responsible for the creation of an 
asset, or improvement of property, should have 
security for payment of his fees out of the 
very moneys which would not exist but for his 
services. It is regarded as an equitable assign- 
ment to the attorncy of the funds produced by 
his efforts (citing Carmody-Wait 2nd) and, as 
.to the fund resulting from the attorney's work, 
the attorney's lien enjoys a paramount priority 
over other claims. (Citing 4 cases including 
Matter of Péturs (Bachman) above) A client's 
creditors, generally, may enforce their claims 
only against: the net portion of the judgment 
remaining after the amount of the attorney's 
lien has beén paid.” : 


"“Bhould thé claim of a creditor, albeit for 
alimony, be allowed to defeat the attorney's 
lien, the Arotection securing payments of just 
fees would Bé@ defeated. Many clients with just 
claims, but Without independent funds would, as 
@ redult, he unable to secure counsel.” 


That it cannot ‘be contested that the fund in question 
| 


resulted solely from the efforts of deponent and his law firm. 


That what is especially galling to deponent is that the: 
attorney for the peiticdimes agsured.geponent that he would act 
dispute our attorney's clain, i Pak 

Parthermore, this procecding is not bascd upon the 
assignment but is based upon’ a. judgment recovered by the 
petitioner and is in aid of execution. Under the circumstances, 
the lien of the attorneys faleeg: precedence over the claim of the 


’ . 4 a 
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judgment creditor of CAR COLOR INC., and it would seem by entering 

| a judgment the petitioner merged its rights under a claimed assign- 

ment which were equitable rights unto such judgment. 
That deponent has been informed by CAR COLOR INC. that 

| it consents to payment to its attorneys of $2,609.25 plus $45.00 

in costs and to disposition of the balance as directed by the 

I 

' Court.’ , . set | 

WHEREFORE, it is respectfully submitted that the | 

HARTFORD FIRE INSURANCE COMPANY be directed to pay to HENKIN and : 

*, HENKIN the sum of $2,609.25 plus $45.00 in costs and that the 

! Court direct such further disposition of the balance of the 

judgment as the Court may deem proper. | 


| Dated: July 5, 1973 


eg ee Ts ; DAVID C. QUINN 


eee 


—————S— 


Lee 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
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PPG INDUSTRIES, INC ., 
Index No. 5190/72 
Petitioner, 
| ae ae eh ge, 
~- against - 
THE HARTFORD FIRE INSURANCE COMPANY, 
Respondent, 
— ee ee ee ee ee ee ee sal a a 


STATE OF NEW YORK ) 
) S8: 
COUNTY OF NEW YORK) 


JOHN M. SPEYER, being duly sworn, deposes and 
says: 

1. I am one of the attorneys for the Hartford 
Fire Insurance Company, respondent herein. This affidavit 
is submitted in Opposition to the petitioner's motion for an 
order directing payment to it from Hartford Fire Insurance 
Company (hereinafter Hartford). | 

2. The Hartford insured Car Color under 
policy No. 12 FS 364693 for fire loss to contents of premises 
located at 910 Nepperhan Avenue, Yonkers, New York. 

3. On December 23, 1971 a fire occurred at 
these premises for which Car Color submitted claim, 

4. Liability was denied by Hartford and 
suit was instituteé and eventually tried in United States 


District Court for the Southern District of New York, Index 


73 Civ. 157 before Hon: Milton Pollack on April 23 and 24, 1973 


Car Color Inc. was awarded judgment in the sum of $7354.29 


. 


with interest from April 3, 1972. 
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5. Payment of this judgment has not been 


~ 


| 
} 
made because various claims have been asserted against these! 


funds and Hartford has been unable to determine which claims| 
are entitled to these funds. 
6. The claims are: 

(a) Henkin and Henkin, 22 West First Strert, 
Mount Vernon, New York, These were the attorneys who 
prosecuted the claim for Car Color ane tried the action 
against hartford. Their claimed attorneys' lien is in the 
amount of - $2,654.25 

(b) Internal Revenue Service has sagiresil 
a lien for employees’ withholding taxes. A evy was served 
on October 12 , 1972. Copy of final demand is attached as 
Exhibit A. Lien is asserted in the amount of - ead 

(c) New York State Unemployment Insurance} 
Funds has asserted a claim, copy attached, Exhibit B, in 


the amount of - $ 166.88) 


(4) PPG Industries, Inc., as indicated | 
| 


in the petition, has filed restraining notice and execution 
in the claimed amount of - $12,300.90 
7. Hartford is ready and willing to pay the} 
amount of the judgment ta whomever this court determines is 
entitled thereto. ' ’ 
WHERPORE,. respondent Hertford Fire Insurance| 
Company, demands judgment’ in accordance with CPLR §5239: 

(a) That Hartford be authorized to pay th 
said monies into court, or to any or all of the claimants to 
the fund as directed: 

(b) That upon payment as directed by this | 
court Hartford be discharged from liability to Car Color tne] 


and any and all claimantey, rd pee 


fot ete Dee gn yee eee ay meagintgey aise: Se eae seat tee we 
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(c) That Hartford's costs and disbursement$ 


be paid out of the said funds. 
(d) That Hartford have such other and 
further relief as may be just and proper. , 
re 
7 by putt 


JOHN M. SPEYER 
Sworn jy before me this (/ 


4 — day of July, 1973. 


C. GINA se : 
Notary Puli.c State cf Now York 
No 24-4500534 
Qualified in Kings County 
Commission Expires March 3u, 1975 


Rev. FiO tea7s 
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FItAL DEMAND 


April 30, 173 
verbs Pawo fins. Conpsny 
“£) vila az cneck Ave. Waite Plains Use’ 


————$—$—$—$—$—$—$—$—$————— eee 
Octovcr 12, ig. 72 


On ——: there was served upon you a levy, Ly leaving with 


ble ten >» ¥- Ve CP he | Po nme ar fy 
Mx wal. Yen! vv2 Mamarensek Ave 

- Fs : ro Bien of learn et bd a notice 
levy, on all property, rights to property, moneys, credits and bank deposits then in your possession, to the 


edit of, belonging to, or owned SE os Davee Oe CT of 


te) Por or) ni Ay D le *s ro ' . : a 
iV Lopporlen Avoe u.OFS & x. who was at the time, and still is, indebted to the United States of America 


unpaid internal revenue taxes, together with additions provided by law which had accrued thereon at the time of levy, 


id which amounted at that time to the sum of $2395,39 . Demand was made upon you for the amount set 
wth in the notice of levy, or for such lesser‘sum as you may have been indebted to the taxpayer, which demand has 
ot been met. ‘ 


’ J 
Your attention is invited to the provisions of section 6332, Internal Revenue Code, as follows: 


C. 6332. SURRENDER OF PROPERTY SUBJECT TO LEVY. 

(a) Requirement. xcept as otherwise provided in Subsection (b), any person in possession of (or obliqated with respect to) property or 
ints lo property subject to levy upon which a levy has been made shall, upon demand of the Secretary or his delegate, surrender such croperty 
rights (or discharge such obligation) to the Secretary or his delegate, except such part of the property or rights as is, at the time of such de- 
ind, Subject to an att ment or execution under any judicial process. 

(c) Enforcement of Levy,.-- 

(1) Extent of Personal Lisbility.Any person who fatle or refuses to surrender any property of rights to property, subject to levy, upon 
emand by the Secretary or his deleqrzte, shall be liable in his own person and estate to the United States in a sum equal to the value of the prop- 
ty Of rights not so surrendered, but not exceeding the umount of texes for the collection of which such levy has been made, together with costs 
14 Interest on such Suro at the rate of § percent per annurn from the date of such levy. Any amount (other than costs) recovered under this para- 
aph shall be creilted against the tax liability for the collection of which such levy was made. 

(2) Penalty for Violation.—In addition to the personal lability imposed by peragraph (1), if any person required to surrender rrorerty 

tights to grorerty foils or refuses to surrender such property of rights to property without reasonable cause, such person shall be liable [-r 3 
nalty equal to $0 percent of the amount recoverable under paragraph (1). No part of such penalty shall be credited against the tax liability for 
© collection of which such levy +-as made. 

(d) Effect of ticnortng Levy.~Any person in possession of (or obligated with respect to) property or tights to property subject to levy upon 
sich a levy has been made who, upon demand by the Secretary or his delegate, surrenderr such property or rights to Property (or discha S such 
“stgation) to the Secretory or his delegate (or who pays a ability under subsection (¢)(I'!; tall be discharged from any obiigztion cr lizbility to 
e delinquent toxpayer with respect to such property or rights to property arising from sudh Jurrenter.or payment. In the case of a levy which ts 
rtisfied pursuant to subsection (b), such organ’*ation shall also be discharged from any beeneah 7 fy apttiity to any beneficiary arising trom 
ith Surrender cr payment. J i ee 

(e) Person Delined.—The term ‘person,’ as used in subsection (a), includes an gificer or employ+er # t/a corporation or a member or em- 
oyee of a fortnership, who as such officer, employee, or member is under a duty to “LAY the property or fights to property, or to dincharqe 
2 obligation. 


= you may have been indebted to the taxpayer .at the time the notice bilévy was served. If you comply with this 
nal demand within five days from its service, no action will be taken to enforce’ ths provisions of section 6332 of 
1@ Internal Revenue,Code. If, however, this demand is not complied with within five days from the date of its serv- 
"e, it will be deemed to be finally refused by you and proceedings may be instituted by the United States as author- 
:ed by the statute quoted above. “a 


* Demand is again mude for the amount set forth in the notice of lepy, $.-227297 is. ,or for such lesser sum 


SWAT TITLE ADORESS (City and State) 
“Teveme Officer “emiwra, Kelle 
CERTIFICATE OF SERVICE 


I hereby certify that this Fina] Demand was served by handing a copy thereof to: 


oe : TITLE ie 
¥acuk Yants FAO SoL 
ACE OATE Time 


Very BE GeOe : DATE a a 
SZ pert AA Od 4 4430,73 


U. & GCOVERAMENT PHINTING OF FICK) 1987 O + Ine-009 FORM 668-C (REV, 3-47) 


ve OXY A 


OS as Od iy RR i bh A 8 on Al ng we hh I ee al RR ei ha a 


LF 1; , Af, 


- 


ae “im, 
=A 


~*” 


7 " *y, >  & - +7 ” 
; wT at 
‘at = STATE OF NEW YORK. © 
Le : DEPARTWENT. OF LA , 
_ . STATE OFFICE GUL OI Saurus 
ALBANY, NEW YORE 17201 
Pike jas ——? + | ; ~ 
EMPLOYMENT INSURANCE OIVISION ‘ Yay 22, 1973 
a % 
David C, Quinn, Esq. M 


m8 t-te) 


22 West lst Street 
Mt. Vernon, NY 10550 


In reply refer to: 
CENTRAL ASSIGNMEN 
& CONTROL SECTION 
EB.R.0L3-26997 


” RE: CAR COLOR ENC, bs 


Dear Sir: 
This is in reply to your telephone request of May 3, 1973. 
A review of our reeords reveals that your client's account 


is indebted to the New York igtate Onemploynent Insurance Pund as 
follows: ‘ . f 


PERICS CONTRIBUTIONS ' INJEREST * 


1970-ir. é $5.80 
1971-30 $76.50 Pe . 
LQ hb.28 . 
197l-Yr. 4ib5 
1972-10 ‘ Le: & $20.00 = $151.23 


Interest on above unpaid contrébutiens computed to May 11, 19793 = _15.65 
ia 1 due a3 of May 1i, 1972 = $166.88 

Each cay after May 11,'1973, Agr erect, continues to accrue at tre 

rate of $ .03 per day. si * 


Bey 5% 
<s8 
Upon receipt of cerySdlind, payment in this amount, your cliext's 
accourt will be in balance, apd wewi}l, forwirg Satisfactions 0: Jucz- 
ment to you, which, when Caled "vaith the Glerk, will satis.y tne 
i.4 -+ , . s * % io * 
Judgmerts of recard, be ; ‘ . 
~~. 
’ Certified check or maney order should be made payable <o the 
New York State Unemployment Insurance Fund and mailed to the attention 
of the undersigned, Unemploygit Imgurance })irasion, Building 4.2, 
State Office Building Campus, Albany, New York, 12226. 


‘ ‘ Verytruly yours, 


nt Y boob 


OT ad Tae a ech i el 


. 
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SUPREME COURT OF THE STATA of. mf YORK 

| COUNTY OF Now-"¥YORK 


ebiahinalnaanih: . AE De iS ee . -—X 
uy a 4 
? z ; Fe 
| ‘ * Petitioner, ASSIGNED TO 
\\ I.C. PART 
~against~ 
THE HARTFORD FIRE INSURANCE CONP? 
| * on hie x 
. 
Res pondéent. T+Ge fa» 


| 7 
\ ee ee et preg te oe ee ee ee - X 


,7° 
} SIRS: ; 
| PLEASE TAME SOPEE that eo the attached petition of 
| JACCB FF, GOTTEGMAS éworn $d) Tyne 4 » 1973, the security 
| agroement between PPé npesrarss. imc. and CAR COLOR, INC., 
| dated September 28th, 1970, the Ucc (1) financing statements 
filed in the County Clerk‘# office in Westchester and with the 
. Secretary of state on ccteber 7th, 1970 and october 8th, 1970, 


fasted Jaw 


respectively, the octane poqereigs and sheriff’ 8 execution 4 
motion will be made by tue yucarei gna in, Ec part [ of the 


Supreme Court of the oui At. Yaar. County of New York at 
tho terri theract, sree @nd pearl Street, Manhattan on 


| ns A | 


. the Pt day of Shh 1879 Bt 9:30 A.M. or a8 soon thereafter 


| its counsel oan no senseeiait em oréex should not be made and 


HARTFORD PIS TESURANEE CONAN to paythe judgment proceeds 
| CAR COLOR, INC. cecounpen oquinst the HARTPORD FIRE INSURANCE 


COIZANY on Arik SER. ii, ts ,3h0 sl Statos Nistrict Court, | 
Southorn pistriet of tiny York to the’ qeesss of the city of New 


| 
entered herein punuaat poate Saaz sap ‘tthe CPLR directing the | 
| 


York to be applied to sie Psy paiant of PPO's Ji Igment in 


Ww ee lls 
| Re. sli Ey 
A6C040 


the sum of $12,300.00 and tor puck other and further relief as 


| to the Court may seem Spee: ang vroper. 


PLEASE TAKE ens noricy, that answering affidavits 
must be sexved on the waiexdigned five (S) days before the 
‘ fies. aa 


return day of this motign. 


Dated; New YOrk City, June 26th, 1973 


Yours, etc. 


JACOB F. GOTTESMAN 
Attorney for the Petitioner 
| Office & P. 0. Addreso* 
I : 295 Madison Avenue 
New York, New York i93917 
Telephone # MU 3 ~ 2626 


TO: HENKIN and HEUKTS,. Beqe,. 
Attorneys for CAR COLOR, THC. 
22 vest Firat street 
Mount Vernon, Sew York 10550 


«“t 


INTERNAL REVSNUE SERVICE 

53 South Broadway A 

Yonkers, Rev York, ~ “40701 
a 


a 


STATE OF NEWYORK 4"; 

Unemployment . By 
Buildiag #12 Bry ae 
State office Builét 1 Cumpus 

Alnany, New York : 

| ATTENTION? Mr. sonar ‘Gorko 


GREENHILL & SPEYER, os. 
| Attorneys* fox The @eirtterd Fire ‘Insurance Company 
i 56 Pine Street. §“\ 


i New York, lew or: 19098 


a Vision « 
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p nocos1. 
SUPREME COURT OF Tit STATE OF WEW YORK: 
COUNTY OF NEW YORK 


~against=- 


THE HARTFORD FIRE INSURANCE COMPANY, © 


- 


ey ee Respondent. 
sn nemenonanmaneminiwentiiinindehibmealitiiiisneindpibetenaeentt 
TO THE UONGRASIE SUPREME COURT 1 
The petitios of qacca ee GOTTRSNAN respectfully shows 
and alleges: y ; er. 
1. That he is the attorney. fay PPG IMOUSTRIES, INC. 
(hereafter PPG) aod Fecowaned « selene Ay favor of PPG against 
CAR COLOR, aia ae Apral Ade sas7a, Saad nuabex 5190/12./pPa 
has directed the petenionat te specie this Proceeding to ob- 
“tain & dixectory onda: “ase Weise esog to At the entire 
recovery obtained mickcquemereatin RARTPORD FIRE In-' 


SURANCE COMPANY (neenitas T Meare en ' | 


2. Thet-ca PRG, - oa trousne Buit against CAR 
as 3 
COLOR, ISG. in the vapcene gee of the City «/ New York and 


entered judgment agminet’ pe SOLOR, "IWC. on April 1éth, 1972) 
for $12,309.00, na. part of 421d gun ae, been paid. 

3. on Sept cubis: ARR, 492: CAR COLOR, INC. executed 
and delivered to P90. a necrunia saomant om ite inventory and 
equipment. Pursuant to parapnaph £5) sf eaid agreesent, CAR COLOR,| 
INC. agreed in clause yy), te keep the » faventary and Kutpwent 


insured for the benetse ae Me Spey Prey {to whom MBE losa | 
a fs ? ‘ i¥ Let 

ek ee eo pny 

al ye} a tL Sag 


’ i eal ® ve 
ree | fre; é % 
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Bhall be payable) and in such amount and with such conpanies 
and egainest such risks as may be satisfactory toSecured party, 
*#* and Borrover agwigns to@ecured Jarsy ®1l right@ to receive 


proceeds of such insurance, @irects any ‘insurer to pay all pro- 


ceeds directly togecured party and aythorizes ecured farty to 

endorse any draft for such grocestias =. 

4. A financing etatemant was filed by petitioner in 
| the office of the clerk at Weatehester County on cetober 7th, 

A ‘| 1970 and in the office of the Secretary of State at Albany on 

October Eth, 1978, accompanied with copies of the security agree-| 


\ | 


| ment. CAR COLOR, Itm., in @hem& the year 1972 sustained a fire 


loss. 
$.Cin the month of April, 1972, Pea caused the fire 
| dnsurance policy and proceeds to be attached in the state of 
Georgia. In the ceirse of & trial of the action cn the part of 
‘CAR COLOR, Int. against the«iasurance carrier, the Hartford rire 
| Insurance Company, in the iuged States District Court for the 


| Southern District of New York wherein said CAR COLOR, INC. re- 


|| covered a judgment on itarfige’loss in the amount of $7,354.29. 
| The insurance company then dafcormed the presiding judge of the 
existing attachment in favor of this judgment creditor. Judgment 
was rendered in favor of CAROCOLAR, IMC, in said’ United States 


’ || Court action op April 26th, 1973 against the HARTFORD FIRE IN- 


|| SURANCE COMPANY. 
I 6. On May 29th, 26933, PPG served a notice of restraint 
on the HARTFORD FIRB INSURAMOE CCNPANY, a copy theroof is attached 


| prohibiting the transfer of thée-proceads of the recovery. 
‘od 


| 
} 

| coe 

1} 3 4 

i 4. Ree y 
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7+ Gn June 22nd, 1973, petitioner gave the snerits 
of the City of new vor. a9 4 - - see , 
the proceeds of: sag4 recouery im ote 
8. This motion iéa.made undet Rule 5227 of the CPLR | 
to compel the HARTPORD FIRE IESURANCE. ComPANY to pay the total | 
proceeds o£ the Judgments OAR COLOR, IEC. recovered to the Sherace 
to be saplied to the partial gatiséaction of petitioner's judgment, 
9. It ie the contention of the petitioner, PPG, that 
it has superior right to napqier the #u11 sum as against (a) 
the attorneya who represented the judgment debtor who are claiming 
payment for their services $2e653.25 an@ lien on the recovery, 
(b) ae against the Interna) Révenue Service which filed a demand 
on the HARTFORD PIRE INSURANCE COMPANY on October 12th, 1972 
when the fund was not in existence, and which made a further 


Gemand on April 30th, 1973) fog the sum of §2,395.39 and (c) 


against the State of Mew youk Which made a demand for $166.88 on 
May llth, 1973. i | 

10, PPG's suparioy ‘Wight 1s derived from the security 
agreement Which assigned the proceeds of said policy ~ any fire 


policy - on the date of signing, September 26th, 1970. An assign- 


So intended by the language contained therein. Filing of the 
document as required by the Uniform Commeteial code enhanced 


ment acts from the date it if executed. In this case it is 4 


PPG's right to thes@ funds as it was ntitice to one and all of 
PPG's derivative interest ip the inventory and equipment or its 
, ae 


value in the event of a Eng, tpet xeeovery. All three parties are 
et rd, ¢ 
Pee fy cans 
. hr P 


“e ter" 
so Se 
is 


% 


A00044 


presumeé to be on notice of PyG's interest in the secured pro- 


emanating from the security agreement and its filing PPG's 


| 
perty or the insurance proceeds. Im addition to pro's rights | 


attachzent of the proceets in Georgii im April, 1972 camente in 
its interest in the fund. Entry of a judgment in the attachment 
proceeding retroactively affixes PPG's right to the res or funds 
as of April, 1972, Hence the eum of these rights gives PPG a | 
superior baal in the proceeds to the attorneys, whose claims | 
must bow to the substance of the agreement the client had con- 
summated on September 28th, 1970. By assigning the proceeds on 
that day, the client put it beyond the prospects of a charging 
lien on the fund. It i189 unfortunate that the attorneys were not 
aware of the existance of the assignment. As to the Internal 


Revenue Service and the State of New York, they must of course 


gubmit to PPG's assignment and filing, the touchstone of PPG's 


rights to the proceeds. mance there were no free funds extant 
when the two agencies made theix demands on the fire insurance 
proceecs. 

we therefore pray for the relief provided in Rule 5227 
of the CPLR directing the HARTFORD PIRE INSURANCE COMPANY to pay 
the judgment preceeds to the Sheriff of the City of New York. 


The undersigned affirms that the foregoing statements 


are true, under the penalties of perjury. 


} ieee 


’ ae 
Dated: New york City, June 26th, 1973 { # 
a 
a Mee 
' JACOB PF. GOTTESMAN 


Attorney for the Potitioner 
Office & P.O. Address 

295 tsadison Avenue 
New-York, Now York 10017 
Mel@phone vw MU 3 = 2626 
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THIS AGRE..MENT made this... 20th we .... day of Soptenher ‘ ae a 1467 1Orerwe nPrGa it 


S Aor ov IHOUST PLES 
Inc., a Pennsylvania corporation with its principel office at One Gateway Center, Pittsburgh 22, Bennsylivania, (hereinafter eeierred to as 
"SECURED PARTY") and .occeccees ° . : 

D en individuel of individuals 


vpiensgdtaciacnceiean Color, ‘ Ino, savers eoeeeccons eeccdeccoesess posses bewateneretcée inset {0 @ corporation 
(cHMErcK 
D «@ pertnerstup owe) 
Opin ?! s}j" ly : ' b) J * ” 
of 910 Nepperhnn. Ava. voce LOTK OLD -vreevseeeees essen seesseacorsnsssseeseee WOE COND VON vere srerrestesceteeneeees NOW LONI 


as 
wrrcar civy COUNTY erave 


Chereinalter referred to as “BORROWER"). 


The parties hereto, intending to be legally bound, agree es foliows: 
1, Meaning of Terma Ured Herein: 


(a) “Inventory” means paints .... ISTRIES 
now owned or hereafter ecquir f 
Borrower's business; 


, Ine 


(b) “Equipment” means thove goods, merchandise and other personal property used in Borrower's busines as follows: 


eee ee 


(¢) “Borrower” includes wil persons or corporations executing this Agreement as partics hereto and all members of a partnership when 
Borrower is a partnership, each of whom shall be jointly and severally liable individually and as partners hereunder; 


(d) “Security Interest” meens an interest in property which secures payment or performance of an obligation; 
(e) “Collateral” means the Inventory and Equipment described herein in which Secured Party ie granted a Security Interest; 


({) “Liability” or “Liabilities” includes ell liabilitins (primary, secondary, direct, contingent, sole, joint or * al) due or to become 
due or that mey be hereafter contracted or incurred, of Borrower to Secured Party. 


2. Rorrower hereby grants to Secured Party to securo all of Borrower's Liabilities a security interest under the Uniform Commercial Code 
in the Inventory owned by Borrower at the dato of this agreement; the Inventory at any time hereafter ecquired by Borrower, vil proceeds of 
such Inventory; and the Equipment which is used in Borrower's business, to secure the mayment of all liability or liabilities of Dorrawer to 
Secured Paty, all cost and expenses incurred by Secured Party in the collection of same, ail future advances by Secured Party for taxes, 
levies, insurance and repeire to of maintenance of the collateral and all other past, present, future, direct or contingent habruties of Borrower 
to Secured Party. 


3. So long os any liability to Secured Party is outstanding, Borrower will not, without the prior written consent of Secured Party, horrow 
from anvone or pledge or grant any socurity interest in eny account of contract rignt or any of the Inventory or Equipment to anyone except 
Secured Party or permit any lien or encumbrance to attach to any of the foregoing or any levy to be made thereon, or any finencing statement, 
except Secured Party's statement, to be on file with respect thereto, ° 


4. Borrower represents that the location where it ‘keeps the Inventory and Equipment is rt the eddress specified above unless @ different 
cr 
address is specified in the following space! ©... Se a abu du udamabebores eels desebah Gdbbne s4ih. Apbnartuen tub itiin ke 
Z : 


nty set forth above. Borrower will immediately adviee Secured Party tn writing, of 
the opening of any new place of business or the closing of any existing place of business and of any change in the location of tha places 
where the Inventory and Equipment is kept. . 


end that all of Bdrrower’s pleces of business are 


5. Forrower will (a) maintain Inventory in such quantities that the value of anid Inventory and Equipment at cost shail he at lenst equal 
to its linbilities to Secured Party; (b) ecll the Inventory oniy in the ordinary course of business; (c) furnish Secured Party at such intervars 
as Secured Party: sy prescribe with @ Dorrower’s certificate (in auch form as Secured Party may {rom timo to time aprerfy) showing the 
egreecate cost value of tho inventory; (d) keep accurate and completo records of tho Inventory and Equipment; (e) pay vad dischorge when 
dus all torre, levies anc other charges on the Inventory end i-quipmont; (f) kezp the Inventory and Equipment inaurod for tha benetit of 
Secured Party (to whom low shall bo payable) and in such amount and with such companies and against such risks as may he satisfactory to 
Secured Party; pay the cost of all such insurance; and doliver cortificatcs ovictoncine such insurancn to Secured Party; and Ueorrover rescore 
to Secured Mery all right to receive proceeds of such insurance, directs any insuror to pry all procerds directly to Sreurml Frarty, and suthor- 
ares Secured Party to endorse any draft for such procesda; (x) join with S-cured Party in executing @ financing statement, noes oF aifidavat 
or similar inetrumont in form setisfactory to Secured Party end suca othor instruments as Secured Party may from time to tine Fadquest and 
cone-nte to the filing of anme at any public omes deemed advirable by Socurod Party; and (h) give Secured Party such finencial statements. 
reports, certificates, lists of Inventory end other data concerning ite accounts, contracts, collections, Inventory, Equipment end other matters as 
Secured Party may from time to time epecify, and pennit Securcd Perty or ite nomince to examine all of Borrower's records relating thereto at 
eny time and to make extracts therefrom and to inspect and chock Dorrowor’s Inventory and liquipment. 


6. Borrower warrants thet it ie and will be the absolute owner of ite Inventory and Equipment clear of all encumbrances and security 
interests other than the Secured Party's security interest. E 


7. Thorrowor shall pay Secured Party euch smounts es may bo acreed upon in accordance with promissory note of even date herewith and 
shell repay to Secured Party all costs, including attorneys’ focs, incurted by it in the preservation of collateral. 


B. Secured Party shall have the right at any time end fram time to tine, without notice, to: (a) insure Inventory and Equipment to ity 
satisfaction at Borrowers’ exponse if Borrower fails to do so; (b) pay, for the account of Borrower, eny taxes, lovies, of other cliurges ailecting 
Borrower's Inventory and Equipment which Borrower fails to pay; and any such payment shall constitute @ hiatiluty of Borrower. 


as Barat, 9 
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orb phelt in pail tafiecured I 
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Vdprownemt any tine Secured Party tn ote ehecention mey epuly cast 


t of eny his ef or may release such Cea proceeds to Borrower for ure in tie operstion of Derrower's busimere 
wer w *) keop the Equipmont in good condition and reper, reasonebin weer end tear excepted, (L) permit d Part 
Hipmient et eny time; (¢) not permit emy of the Ic uiprent to be sold or + »ved from the . F . 

of the Secured Party; (d) not permit eny of the Equipment to be iev + pon under any | nor disjene ef ony 
without the prior written consent of Secured Party; and (¢) net perrirs Equipment ¢. be « fixture or to become « 
tr goods : 
default 


Dorrewer may um tho Inventegpend Equipment in ny lawful menner not inconsistent with 


ry tn the ordinary cours@rot business. 


thie agreement, and mx; 


arty 


1 fat any time any wercanty, reprogentatinn, tertifieste or statement of Borrower is mot true or if any event of defeult es defined » 
any note re ence of hebility held by Secuted Porty should o¢cur o¢ if Borrower should foil to observe or perform any term here 
all tio ’ DBerrower to Secured Pa shell immediately become duc en@ peyebie, ond Secured Party may in sddition to eny other 
end remedies whi t may beve, immedgately end without Wemand, exerche any end ell of the rights end remedies granted to # secured P 
upon default under the Uniform Commercial Code . 

13. Se red Party mey re re Borrower to semble its Inventory and Fquipment and make it aveilable to Secured F . 
be dewranted by Secured Perty which is rensonabiy canvenient to Secured Party and Borrower. Borrower she $ j 
demand any Dall expenses, including lege! expenses end reasonable attorneys’ fees incu red or perd by ¢c 
enforein abilities ar e rents of Secured Party herounder, including Sect ed Party's right to take posses of Derrower's | c 
its proceeds and FE pment and to hold, prepore for sale, seil and dispose of such Inventory and E juipment. Any + eof aac n 
other intended action by Seewred Party, sent to Borvewer et the addre Pecihed here, of such other address of Flores wer wenay from 


fo time be shown on Sec 


14, Exe: 


same. The p 


15. This Agreement an@ the erewity inte 


been 7 
mvalid 


tint 
der 


*f OF OrmIssion to exercise any right of Secured Party shell not affect any *: 
vissons of thes agreement shall be in addition te those of ary such note or other 
construed #s one instrument. 


vil. Prior to such terminetion, this shel] be « continuing Agreé.nen 
*ppiicedie law, such provision shali be inefleetive to the exieat of su 


- 


teme.nder of such provision of the femeiming provisions of Chis Agreement 


Witness P a 


gy 


{ 


id 


Witness or Attest: 


(USE APPROPRIATE SIGNATURE LINES) 


SM ia 
yx Weary A2CE. 
Raynond iéliey 


(Comrosars Gra) 


WHEREAS 


executed and delivered a Security ‘Agreement to PPO INDUSTRI 


NOW, THEREFORE, the undersigned Landiord of the said premises, intending to be | 
@ Secured Party, 
which enid Landlord has or may hereafter have aga. 


release unto t 


Agreement 


iN WITNESS WHEREOF, the wadersigned 


Witness of Att 


esti 


successor: end 


ES, Tac., Gecured Party, 


cx a Es Ze 


wred Party's records, ai least Gave deys prior to euch ection, shall constitute reasonebie notice to Borrower 


(Secured Party) 
A 
bh ZZ tyr, ZZ > 
By HEC", Ot he yy 


PPG INDUSTRIES, Inc. 


est in the Inventory and Equipment created hereby shall terminate when the Liebilities } 
If any provasion of this Agreement shell be prolibit 


ich prohibition of invelidity, without invelidating the 


sequent right of Secured Party to exercise t 
evidence of eny iiebiiity, ail of which shell Le 


Re H, Rockley Wistrict cir 


Vanagox 
(Borrower) 
° ececeoeee . (6ZAL) 
. CImNBiVIOVAL: 
cocscesen (8zaL) 


: (meptviovar) 
Sire Sted Car Color, Inc. 
(CORPORATIO OR PART MEROMIP) 


MT: ce 
a (MAME AMO TITLE) 


(07 PARTREROMIP, Le PARTR 


eo MUST SIGH) 


. the Borrower, has 


hee enecuted thie waiver under seal this .................. day of .. 


St: ee eeeeeenteses senetest -\eNepmante +: oceererseney ott 


lly bound hereby, does weive, relinquis! 
signe, ail right.of bevy or diatraint for rent and ail claims, liens and J 
inet said inventory and equipment, thie waiver to continue until termination of the Securuy 


lemaends of every 


covering certain inventory and equipment to be located 


and 


: , =A 
‘ ‘ \ ° , 
HUGUS7 
s 
~ this FINANCING STATEMENT Is p Hi i Dip fats ee aie ee 
[. for filing pursuont to tho set Yee ow ri a resus ordi Additional « ~ | Maturity Dote a 
fee a potencies te See m Commercial Code. Shoots Prosoniods, J | 3. (optional) | 
| 1. Debtor(s) (Lost Name First) ond Address(es)) 2 Secured Party(ies): Name(s) and 4. For Filing Officer: Date Time. No. Filin 
5 | Address(es): Olfice : vate 
| Car Color, Inc. | PPG Industries, Inc...-. 
910 Nepneriian Ave t : : <= 6 se 
wand PREF © One Gateway Centor: ‘ ' OCT © 8°70n' 
- . ~~) 4 ’ 31 
| onkers, New York | Pittsburgh, Pa. “3: 181,519 | 
ea Ee a 
Ne ——— ee 
| $. This Finoncing Stotement covers the following types (or items) of property: 6. Assignee(s) of Secured Party and Address(es) 
‘ 
Seo attached Securit; Agreenent ei a aie . ’ 
sie . a a described crops ere growing of fo @# Grown on © | 
; - . ri fe “= “ | 
L2Proceeds ore o's0 covered LU Products of the Collateral ore also covered. O Aanistinge ment cang Scot wiehecats. | 
cee } 


8. Describe Reol Estate Here: 
9. Nome(s) of 


eer ip Ce ee eee 
> . 
[ oe epee tet ee cepenteets te cu he Owner(s): 
sa eid : == 8 Oe . ns eS ee 
o. & Stree _... . Town or City _ _ _ _ County : un . Section — Block Lot 
an ee ee ie fit oc0e, ; : 
—— Fis - - Oy, Gan Be ee Oe gee my, 
| This FINANCING STATEMENT Is presented to a Filing Officer | No. of Additional | Maturity Oote 
for filing pursuant to the Uniform Commercial Code | Shoots Presented: 1 | 3. (optional): a 
1. Debtor(s) (Lost Nome First) ond Address(e@s)| 2. Secured Party(ies): Name(s) ond 4. For Filing Officer: Dote, Time, No. Filirty i 
wddress(es): Olle _ 
\ x cc 
Cor Color, Inc. PIM Inlugiries, Toc. a F . a4 
- ’ . 
910 Feppertian Avec. Qne Gateurv Genter 7 a) Seg ere ey | 
Yonkers, I'cw York Pittsburgh, Po. ERP ELT il = ’ 


- 


6. Assignee(s) of Secured Poriy and Address(es) 


—_—_$—_$—$—_—$_—_ 
The described crops ere growing of fo be grown on 
The described goods ore or ore fo be oitiaed to 


CD Products of the Collateral are also covered. | * (Describe Real Estote Below) 


KG Proceeds ore clso covered. 


r , ear 
8. Describe Reo! Estote Here: 9. Neral) of ( 


cD ian 
awe TA] W Record 
‘ SEF riers, Owner(s): j ’ 
Ph) P 4 ——— 
No. & Street Town or City * County Section bi ock tot . 
— -_——— cic hl i) Se TT Sa SSS iT aaa teatime ——— 
, 10. This statement Is filed without the debtor's signature fo perfect o security interest in colloteral nN G10 


{check oppropricte box) " . gc 
(Alunder © security ogreement signed by debtor outhorizing secured porty to file this stotement. od 
Colreody subject to o security interes! in onother jurisdiction when it was brought into this state. 

Cowhich is proceeds of the originol colloteral described above in which o security interest wos perlected: 


t By-¢ . By : 
(Signoture(s) of Debtor(s) ‘ ae Signoture(s) of Secured Porty(ies) 


(2) Filing Office Copy — Acknowledgment ‘ : 
(9/765) NY, STANDARD FORM + FORM UCCe+l — Approved by John P, Lomenao, Secretory of Stote of New York 


aby 
e : . *. |e 
9 . ot 


SUIMWIMEC COURT OF THis sant GOSS Yo’ 
COUNTY OF NEW YOmcd ‘ st _ 


Index No. 5190/1972 


PPG ANDUGT Riu, ane 


Plaintitt RESTRAINING NOTICE 
TO GARNISHEE 


— 


against 
CAR COLOR, INC. 
Car Color, Inc. 


Re: te 
Delendant Judgment Debtor 


ie , : we - or... 
Ghe People vf the State of Nem Yark 
TO Hartford Pire Insurance Company, 123 William Street, Garnjshee; GREETING 
New York, New York 


WHEREAS, in anactioninthe Supreme court of the State of New york 
county of New York between PPG Industries, Inc., 
. - ‘ ae ws plaintiff and 
y. Car Color, Inc., of 910 Nepperham Avenue, Yonkers, New York ‘ 
cbs F as defendant 
who are all the parties named in said action, a jadgment was entered on April 14, 19 72 
in favor of ppg Industries, inc. P - 


judgment creditor and against 
Car Color, Inc., judgment debtor 
in the amount of $ 12,300.90" of which $ 12,300.90 together with interest thereon 
from April 14, 19 72 remains due and unpaid; and 


WHEREAS, it appears that you owe a debt to the judgment debtor or are in possession or in custody of 
property in which the judgment debtor bas an interest; 
. 


Proceeds of Policy #12 FS 364693 in the amount of $7,354, pursuant 


to a judgment rendered in favor of defendant against the Hartford Fire 
insurance Company. : , 

TAKE NOTICE that pursuant to subdivision (b) of Sectio 5222 of the Civil Practice Law and Rules, 
which is set forth in full herein, you are hereby forbidden to make or suffer any sale, assignment or transfer of, 
or any interference with, any such property or pay over or otherwise dispose of any such debt except as therein 

| provided. : 

TAKE FURTHER NOTICE that this notice also covers all property in which the judgment debtor has 
| an interest hereafter coming into your possession or custody, and ail debts hereafter coming due from you to 

\i the judgmeat debtor. 


| , CIVIL PRACTICE LAW AND RULES 


Section $222 (b) Eilect of restraint; prohibition of transfer; dusation, A judgment dichtor served with 9 restraining notice is forbidden 
to make or suller any sale, assignawent, transfer or interfcrence with any property in which he has an inicrest, except upon direction of th 
sheril or purwant to an order of the court, unsil the judgment is satisticd oc vacated. A reviraining notice served pon a person ether 
than the judgment debtor is cfective only if, at the time of service, he owes a debt to the judgrecnt debtor or he is in the possesion or 


custody of jnoperty in which he kawws or has reason to belicve the judgment deitor bas an interest, or if the judgment creditor tas state: 
in ihe ice that a specified debt ® owed Ly the person served to thesjagment debtor or that the pudgment debtor has an interest it 
specied property im the possesion or cusiedy of the person served. AM property in which the judgment debtor is known or believer 
} to have an interest then in and tbercafter coming into (he posession of custody of such a person, including any speciticd in the notice, and ali 


debis of such a person, including any Spec acti in the natice, then duc and thereafier coming duc to the peilginvent tleltor, stall be sulyect te 
| the notice Such a person is forbiaklen to make or sulfer any sate, assignment of transfer of, or any imterference with, any such property, or pay 


over or otherwise dispose of any such delt, to any person other than the shevill, except upon direction of the sherll o¢ pursiant te an order 


of the court, until the expiration of o@e year after the notce uw served upon hin, or until Che judgment i satished or vacated, whuhever even 


fest mec A judgment creditor who haa specitied personal property vc dcbt uta restrainimg notice shall be liable to the owner of the preperts 
or the person to whom the debt is owed, if other than the judgment deinor, for any damages sustained by reason of the restrnt, Wa 
garnishee served! with a resiraining notice withhokls the payment of moncy belonging or owed to the judgment debtor in an amownat equal to 


twice the amount duc on the pulgment, the restraining notice 6 nor effective as to otlicr property or moncy 


> Orr rT 


TAKE FURTHER NOTICE that disobedience of this Restraining Notice is punishable as a contempt 


of court, . 5 
; Z = A oy V (y- ) 
Dated: New York, May 29, 1973 . (ox \ LESS te 


ee The name signed must be printed beneath 
JACOB F. GOTTESMAN 
% a 
} es Attorney(s) for Judgment Creditor 


Office and Post Office Address 
295 Madison Avcnuc 


Wa’ tee New York, New York 10017 
thy Telephone No. MU 3=2626 
tt ; ps 

awe bed | 
* Space provided if debt of propertpigia baxpeeiiged A. ri 
i ‘ we - ’ - 


ty ™ % \ 


1g gee 


teem ye drole i ae 1h) 
6 bleeds secceied eran efter, 2 cohete oaek jor drtier 
ead gaauher  ejhtee Connet a aa hO0049 
SUV COURTQOUNT 47 TH BFATS OP Kaw YoRé 
COUNTY OF Foe Fr ees Index No. $190/72 
PRG IUDUSTRILG, Tike. 
Plaintiff ~EXECUTION 
WITH NOTICE TO 
J GARNISHEE 
CAR COLOR, INC. 


Defendant 


————aa en 


The Yesple af the Stute of New Yark 
TO THE SHERIFF OF ANY COUNTY, GREETING: 


WHEREAS, in an action in the SUPROMC courtof ‘TGs SYATS OF Mow YCHK 

county of | buwW YORK between «270 IHOUSTRITS, INC. 
as plaintilf and 
a CAN COLOR, INC. as defendant, , 

who are all the parties named in said action, a judgment was entered on April 14th ef 
in favor of PTG INDUSTRIZS, IC. judgment creditor 
and against CAR COLD, ELC. judgment debtor 
whose last known address is 910 Noppesham Avenue, Yonkera, Naw York 
in the amount of $ 12,300.90 including cogts, of which $12,309.90 together 
with interest thereon from Apel L4th, 1972 ‘remains due and unpaid; and 

WHEREAS, a transcript of the judgment was filed en 19 with 
the Clerk of the County of »dif which county the judgment was entered; and 


WHEREAS, a transcript of the judgment was dacketed in the office of the Clerk of your county on 
19 


NOW, THEREFORE, WE COMMAND YOU to satisfy the said judgment out of the real and personal 
property of the above named judgment debtor and the debts due to him; and that only the property in which 
said judgment debtor who is not deceased has an interest or the debts owed to him shail be levied upon or sold 
hereunder; AND TO RETURN this execution to the clerk of the above captioned court within sixty days after 
issuance unless service of this execution is made within that time or within extensions of that time made in 
writing by the attoraey(s) for the judgment creditor . 

> 


Notice ta Garuishee 
To: %UWANTFOrD FINN INSURANCE Cu. 
ADDRESS: 123 Willdam stxcot, iV York, Now York 


WHEREAS, it appears that you are indebted to the judgment debtor, above named, or in possession or 
custody of property not capable of delivery in which the judgment debtor has an interest, including, without 
limitation, the following specified debt and property: 

Precoads of Policy “12 #5 364093 in the amount of $7,354, pursuant 
to a judgmont rendered 4a Zavor of CofZencant against the Hartera ji ixe 
Insurance Company. 


NOW, THEREFORE, YOU ARE REQUIRED by section $232(a) of the Civil Practice Law and Rules 
forthwith to transfer to the sheriff all petsonal property not capable of delivery in which the judgment debtor 
is known or belicved to have an interest now in or hereafter coming into your possession or custody including 
any property specified in this notice; and to pay to the sheriff, upon maturity, all debts now due or hereafter 
coming due from you to the judgment debtor, including any debts specified in this notice; and to execute any 
documents necessary to effect such tramsfer or payment; 


AND TAKE NOTICE that until such transfer or payment is made or wntil the expiration of ninety days 
after the service of this execution upon you or such further time as is provided by any order of the court served 
upon you whichever event first occurs, you are forbidden to make or suffer any sale, assignment or transfer of, 
or any interference with, any such property, or pay over or otherwise dispose of any such debt, to any person 
other than the sheriff, except upon direction of the sheriff or pursuant to an order of the court; 

AND TAKE FURTHER NOTICE THAT at the expiration of ninety days after a levy is made by service 
of this execution, or of such further timeas the court upon motion of the judgment creditor has provided, this 
levy shall be void except as to property or debts which have been transferred of paid to Cie Siieritt OF aS 60 
which-a proceeding under sections 5225 or $227 of the Civil Practice Law and Rules has been brougit. 

WITNESS, Hon. SIDECY A. FISS s/f Justice Sad _ SUPRONE Court, 


this 22nd dayof June 1973 rf, 


ae 4 
ay eae “ hiss Cees 


The name signed must be printed Beneath. 
SACCR Fe GOTTEN 
Attorney(s) for Judgment Creditor 

Office and Post Office Address 


295 madison Avene 
Now York, How Yor® 10017 
Jole WiluU 3 = 2026 


U. S$, TREASUNY OC PARTMENT «INTER! HEVENUL SERVICE 
Fonm 668-C | ‘ 


Psyiptee yao FINAL DEMANY’ 


April 30, 1973 


Hartford Fire Ins. Compcny “is 


235 Mamaroneck Ave. White Plains N.Y. 


October 12 : 72 
caamonanamnimaaae , 19.15; there was served upon you a levy, by leaving with 
Mr. Frink Yank 


, 239 Memaroneck Ave. 


property, rights to property, moneys, credits A bank deposits then in your possession, te 


Car Color Lec 
credit of, beionging to, or owned by. In ‘5 of 


f ’ y =} Aas 4 L ~ WT 
910 perhnan Ave. Yonkers N.Y 


. ‘ : ‘ ’ ~ 
rahonl ihe rune: , who was at the time, and still is, indebted to the United States of America 
; nt © taxes, together with additions provided by law which had accrued thereon at the time of levy, 


and wnic inted gt that time 4o the sum of 9 Demand was made upon you for the amount set 


bie 


forth in the notice of levy, or for such lesser sum as you may have been ca to the taxpayer, which demand has 


Your attention is in of section 6332, Internal Revenue Code, as follows: 
SEC. € ic LEVY. 
xce in suosection (b), ony person in possession of (or obligqtted with respect to) croperty or 
tights ‘ y nw 1 jevy nes been mode shall, upon demand of the Secretary or his deleqate, s s ; rt 
of fights , i7@ to the Secretary or his delegocte, except such part of the property or rights as is, at the time of sucn de- 
mand, 6 e execution under any judicial process. 
(c) t 
x person who fails or refuses to surrender any property or rights to rrorerty, subject to lev 
demand t e be ¥ e ® in fis Own person Gnd estate to the nited sistes ina um: egual to the ° 
t $o surerd 1 t e cmount of taxes for tne collection of which suc h levy teen mode, t $°s 
Su s t > fer annum from the date of such levy. Any amount (other than costs) recoverec under this pcrc- 
e 24ns @%a ® coilection cf wn: Sucn levy “cs &. 
(2) H n.-in the ; abilu posed by psracrszun (1), s e 2c 
or hts t > ses ““ procerty OF riygnts to property without teasor : 2 7 & t 4 n= @ rd 9 
pensity equal ercent of the Gmourt tecovercpie under paragrapn (i). No part of such penalty shall ve created against the tax ty ‘cr 
the c € t . sj evy was » Ed 
e evy.m—an *sen 


possession of (or obliga 

v tne Secretsry or his » Surrenders such gee ort ; 
tv. Tavs 2a liability un sucvection (c)(1j; shail t ‘usenerced ‘rom any cc.i9 
e-ty of richt@ to property arising trom such surrenzet of pzyment. In the czse of 2 | 
ization snail clso p@ discharged {rom any otligaticn cr iiability to cny bereticiary 


ted with respect to) property or ri- 


hts to property subject to ! 


ts to creresty 


arising for 
Such surre 


(e) Pers elfined.—The term ‘‘person,’’ a8 used in subsection (a), includes cn officer or emclovee of a corporation or o mercer cr em- 
ployee ofa tartrersnip, who as such oificer, employee, or member i@ under a duty to vaueea . e Void cf fights to property, cf to siscnotge 
the obligation. 


9 \- 39 
Demand is again made for the amount set forth in the notice of levy, SO ea for such |! 


ed to the taxpayer at the time the notice of levy was served. If you comply 
fir 31 de and with five dav eam ite 


five days from its setvice, no action will be taken to enforce the provisions of section 6332 of 


sec * A OG. 
the Internal Revenue Code. If, however 


tr, this demand is not complied with within five days fr. he date of it 


ice, it will t eemed to be finally retused by you and proceedings may be instituted by the United States as cauthor- 
ized by the statu juoted above 


SIGNA}C ¥ , TITLE 


tS ger rf V/A 


AOORESS (City and State) 


-_ 


Revenue Officer 


Yonkers, N.Y. 


CERTIFICATE OF SERVICE 


] hereby certify that this Final Demond' wes served by handing a copy thereof to: 


Manager 


PRICE RY» yaa 
s ? 
wl , A JY 


- 


4/30/73 


U. 8, GOVERNMENT PRINTING OFFICE: 19467 O - 108-049 FORM 668-C (REV, 5-67) 


A00051 


“pom 668A | US. TREAS 


*Fav.rco teers 


NOTICE CF LEVY 


Z Hartford Fire Insurance Co, 
235 Mamaroneck Ave, 
White Plains, N.Y, 10605 
Att: Mr. Charles Hamilton 


a al 


To 


ORIGINATING DISTRICT 


EE PET SER Re ae esinpommees a ee |, ee 
You are hereby notified thot there is now due, owing and unpaid to the United States of America from the toxpoyer 


whose nume oppecars below the sum of $$ 5 q. 
outa ware - - SpE ' = —_ — _ —- > or) 331.65 a 
| Ate ‘ PAIO 
TAX FORM DATE OF | UN | STATUTORY 
PERIOO ENDED IDENTIFYING NO BALANCE OF | 
NO ? ASSESSMENT " 3 ty VOTAL 


Fro art p= 


ASSESSMENT | ADDITIONS 


s 
| O9=30-71 | 12-10-71 13=2666205 1252.25 177.02 1429.27 


} 
| 
| 


| 12-31-71 03-27-72 " 825.85 64.53 890.38 


Lien vate 


nS 


TOTAL AMOUNT DUE | 

You ore further notified that demand has been made for the amount set forth herein upon the texpayer who hes nealected 
or refused to pay, and that such amount is still due, owing, and unpaid from this taxpayer. Accordingly, you are further 
notified that al! property, rights to property, moneys, credits, and bank deposits now in your possession and belorging to ‘nis 
toxpayer (or with respect to which you are obligated) and all sums of money or other obligations owing from you to this tex- 
Payer, or on which there is a lien provided under Chapter 64, Internal Revenue Code of 1954, are hereby levied uron end 
seized for satisfaction of the aforesaid tax, together with all additions provided by law, and demand is hereby made unon you 
- for the amount necessary to satisfy the liability set forth herein, or for such lesser sum as you may be indebted to him, to be 


opplied ts a payment on his tax liability. Checks or money orders should be made payable to “Internal Revenue Service”. 


- oo SS 
SIGNATURE '-~ F = TITLE 4 ADORESS ‘CITY ANO STATE?) 
Ody faf- . 
tT Pada / : ° yw 
—H, 1. Flint YELL Officer __i/5 S, Bley, Yonkers, wi, ¥,10% 
CERTIFICATE OF SERVICE 
t hereby certify thot this levy wos served by 


delivering o copy of this notice of levy to the 


{Name and Address of Toxpoyer) 


yp perton named below. 


Car Color Ine, 
910 Nepperhan Ave, 
Yonkers, N.Y, 10703 
DATE AND T/ME 


Taxpayer's Policy # 12FS 364693 d~12- £7 2~ 4: 15-4 


BIGNA — AcvyRUE Qrricen he 
Y7') 4 fy y’ 
PART 1-——TO BE RETURNED TO INTERNAL REVENUE SERVICE "9" 668-A cmc aor 


DEN, II rej 
73-2321 


UNITED SEATES DISTRICT Count mRIC? COURT 
SOUTHER DISTRICT OF MEY YORE 0.8. 7-23 
PILED A 
g.D. © YOR 
PPG INDUSTRIES, IMK., : 
Pistettét, : 
- ¢ AMIE. crs: 


THK MARTVORD FIRE THSUMANCE GCoM@amyY : 73 Civ. 3550 M.:.F. 
oud UITTRD STarEs GY sehica, © 


eee er eee oe 


wooo 

The Gofendant, Wited States of Auerica, by its 
attemmey, Poul J, Curcan, United States Attorney for the 
Southers District ef Sew York, end for ite answer to the 
plaintiff's penteien daves Jume 2%, 1973: 

1. ataitn each cllagetion contained in paragraphs 
"1" and “2. 3 

2. Deaton each allegetien contained in paragraph 
"3" bat aduite that Gar Gelqu, lne., exevwted a security 


agreement with phlaiast ‘ated September 23, 1970, and refers 


ce snk agresmeat flew its tone and legal effect. 
. de quested Ca cond thet Car Color, Inc., 
stained 2 S90. tay en Doceuher 23, 1971, edatts eoch 
+. Leslie Yeenledge or tnfarmation sufficient to 
form @ belief os ¢p.the allegetipas cuatained in paragraph 
“¥" af Yas conplidiietiy bet efatien Ghat Car Coler, Inc., vas 


lnsexenee Geapaug, os Apert 3, 1873, in chis Court in the 
omens $7,354.29 with intecest écom Apxil 3, 1972. 


DHM , II :b4 er 
73-2321 KU0053 
5. Admits each allegation contained in paragraphs 
“Os "F's "gr and "g" 
6. Denies each allegation contained in paragraph 
"19". 
AMD FOR A CROSS-CLAIM against the defendant, The 
Hartford Fi. ‘nsurance Company, the defendant United States 
of America alleges: 


STATEMENT OF VERUE 
AND JURISDICTION _ 


7. This is an action to determine the rights to 
the proceeds of a $7,354.29 judgment entered April 26, 1972, 
in this Court in faver of Car Color, Inc., and against 
defendant, The Hartford Fire Insurance Company. This Court's 
jurisdiction is under 26 U.S.C. §7402 and 28 U.S.C. §§1340, 
1346 (a) (2). 

JDENTIFICATION OF THE PARTIES 

8. The defendant United States of America brings 
this cross-claim pursuant to 26 U.S.C. §§7401, 7403, as 
directed by the Attermey General of the United States with 
the autherizetion and at the request of the Chief Counsel 
of the Intermal Revenue Service, a delegate of the Secretary 
ef the Treasury of the United States. 

9. The defendant United States of America is 


@ tax crediter ef Car Coler, Inc. 


10, Plaintiff, MPG Industries, Inc,, is a judgment 
creditor of Car Goler, Imc., pursuant to a $12,300.00 
judgment entered April 14, 1972. 


DHM,II:b4 
7°-2321 


PPROI4 

ll. ‘the defenuant, The Hartford Fire Insurance 
Company, is a judgwent debter of Car Color, Inc., in the 
amount of $7,354.29 pursuant to a judgment entered April 
26, 1973, iv tits Court. 

FOR_A Avo OF ACTION 

12. Ga Getebe: 12, 1972, defendant United States 
of America filed a Metice of Levy against defendant, The 
Hartford Fire Insurance Company, in the amount of $2,331.65 
to recover taxes owed by Car Color, Inc. 

13, On April 30, 1973, a Final Demand was served 
on defendant, The Martferd Fire Insurance Company, by 
defendant United States of America, in the amount of 
$2,395.39 with respect to the same taxes described in 
paragraph “12" herein. 

14, The defendant, The Hartford Fire Insurance 
Company, has fa/led te comply with either the Notice of Levy 
or the Final Demand, 

15. The taxes ewed defcadant United States of 
America by Car Color, Inc., remain unpaid. 

WHEREFORE, defendant United States of America 
demands judgment diemissing the plaintiff's complaint, 
orisring the defendent The Hartford Fire Insurance Company 
to turn over $2,331.65 plus interest from October 12, 1972, 


to defendant United States of America, and granting such 


other and further relief, including but not limited to the 


DHM,II:bj 
73-2321 2 ar 
AQOGu. 


costs and disbursements of this action, as may be just, 
Dated: New York, New York 
September 14, 1973. 
Yours, etc., 


PAUL J. CURRAN 

United States Attorney for the 
Southern Dietrict of New York, 
Attorney for Defendant, 


States of /America 
| | f 
ras oe 


By:\, ‘at eee 
DANIEL #. MURPH Y, it 
Assistant United States Attorney 
Office and Pest Office Address: 
United States Court House 
Foley Sqt are 
New York, New York 10007 
Tel.: (212) 264-6322 


TO: Jacob P, Gottesma:, Esq. 
Attorney for PPG industries, Inc. 
295 Madison Avenue 
New York, New York 10017 


Henkin & Henkin, Esqs. 
Attorneys for Car Color, Inc. 
22 West First Street 

Mount Vernon, New York 10550 


State of New York 

Unemployment Insurance Division 

Building #12 

State Office Building Campus 

Albany, New York 12226 
Attention: Mr. Henry J. Gorko 


Greenhill & Speyer, Esqs. 

Attorneys for The Hartford Fire Insurance Co. 
56 Pine Street 

New York, Hew York 10005 
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__STIFULATIOM CONCERNING FACTS _ 


UNITED STATES DISTRICT COUR? 
SOUTHERN DISTRICT OF NEW YORK 
ee ee ee Ee ee ee ee EE ee Ge ee ee Ee Gee Ee ee cee Ge cee x 
PPG INDUSTRIES, INC., 

Plaintiff, 

: STIPULATION CONCERNING 
-against- : FACTS 
THE HARTFORD FIRE INSURANCE : 
COMPANY and UNITED STATES OF 5 Te tErew S550 Nec 
AMERICA, 
. 

Defendants. 

m+ -- - - - - - - - -  - x 


At a conference in the offices of Magistrate Harold Raby 


on January 7, 1974 the undersigned parties to this action 


stipulated the following facts in order to enable the Magistrate 


to report concerning the various motions referred to him by the 


order of Hon. Maxvin E. Frankel dated November 14, 1973, the 
case having been subsequently reassigned to Hon. William C. 
Conner: 
1. Car Color Ince. (hereinafter "Car Color") was 
a New York State corporation doing business at 910 Nepperhan 
Ave., Yonkers, New York during 1970 and 1971. 

2. Car Color purchased various merchandise and 
equipment from PPG Industries Inc. (hereinafter "PPG"). 
" 


3. A certain document entitled 


‘ ; i P- ; 
was executed by authorized agent of Car Color and PPG on 


September 28, 1979, and filed with the Secretary of State, State 


of New York, on October 7, 1970, and filed with the County Clerk, 


Westchester County, in White Plains, N.Y. on October 8, 1970. 


Copy of security agreement and "financing statement” attached, 


Exhibit A. 


security agreement" 


| 
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4.. A suit was commenced by PPG against Car Col 


in Supreme Court, State of New York, County of New York, Index 
#5190/72 for goods sold and delivered by service on the Secretary 
of State on March 3, 1972. A default judgment was entered in 


said suit on April 14, 1972 in the sum of $12,300.90, ~o part of 


hich has been paid to the present date. 


business on December 23, 1971. A fire insu 


H 
fw 
y 

) 
© 
re) 
t 
i 

? 
b 

: 
at 
e 


principal sum of $25,000 was in effect on the 


Hartford Fire Insurance Company policy #12FS364693. The only 
named insured or loss-payee on the policy was Car Color. 
Hartford denied liability, resulting in a suit on the policy by 
Car Color for breach of the insurance contract. 


6. Said suit was commenced on November 29, 1972 


ipreme Court, Westchester County, and remove 
to the United States District Court for the Soutie«sn District 
of New York, where it was assigned Index #73 Civ. 157. The case 
was tried before Judge Milton Pollack on April 23, and April 24, 
1973, and resulted in a verdict in favor of Car Color, witn 
judgment awarded in the sum of $7,354.29 with interest fron 
April 3, 1972 at 6%. Car Color is additionally entitied to costs 
of the action in the sum of $45. 

7, Henkin & Henkin, DCsqs. represented Car Color 
in said action pursuant to a retainer agreement executed in 
May 1972 pursuant to which the attorneys were to receive a fee 
equal to 1/3 of the proceeds of a successful lawsuit or settlemen 
The said judgment was obtained solely through the efforts of 
Messrs. Henkin & Henkin, who are to submit herewith a statement 
of the time and effort required for the prosecution of said 
action. 

8. On February 11, 1972, in Atlanta, Georgia, 
a “summons of garnishment" was served by PPG on Hartford. 


a 


———————— 


tipulatic 


nat 
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ord entered into a stipulé 


€ 
) <b « 


r 


s 


oceedings. 


attached,Exhibit 


4 
< 


1973 PPC 


June 22, 


r service upon Hartford 


2 


policy. Same was served < 


attached, Exhibit D). 


ot 
re} 


car 


evenue Service made an assessme against it } 
} 
252.25 for the unpaid balance of fede thholding taxes | 
| 
e September 30, 971. A notice of lien for same was filed | 
ith the Secret »f State in Albany, New Yorr on May 4, 19/72 
| 
copy attached, hibit 


12. On March 27, 1972 the United States Internal 
: | 
evenue Service made an assessment against Car or x 2 | 
| 
sum of $825.85 representing the unpaid balance of federa 
| 
ithholding taxes due as of December 31, 1971. On 4, 1972 | 
i 
= + + - , 1 
the qovernment filed a notice of lien for this amount with tne 
: | 
Secretary of State in Albany, New York (copy attacned, bit F) 4 
13. Car Color ceased to do business after the cate 
i] 
of the fire, December 23, 1971, with the exception of certain 
| 
| ollections of receivables for sales made prior to the fire, which} 
seased during January 1972 at which time the premises at 910 | 
Nepperhan Avenue, Yonkers, New York were vacated. 
14. A notice of levy with respect to the aforesaid 
two tax assessments against Car Color was served on Hartford on 


=3~ 


n re 
AO005° 
(Copy attached, Exhibit 
A final demand for payment 


the said notice of levy was made against Hart 
attached, Exhibit H). 

the State of 

Department of Labor filed a claim against Car 


insurance taxes for the third and fo 


wrth 
ur 


tn quar 
interest and penalties totaling $166.88 
Exhibit I). 
17. On July 9, 1973 the State of New 
Commission filed with the County Clerk, Westchester 
warrant against Car Color for withholding taxes 
plus interest at 6% for 
(copy attached, Exhibit J). 
18. On or about July 
ommission filed with 
r sales taxes totaling 
h February 28, 1973 
t is agreed that the appearance of 
shall not be construed as acquiescence 
ratification of the amounts or propriety of 
f New York herein. 
Car Color is willing to have 
of this judgment distributed in accordance with 
court, and all parties to this stipulation con 


21. Hartford's motion for an 


Henkin & Henkin, and the State of Nev 


impleaded defendants hereby appearsand agreesto answer. 


j 
| 
} 
| 
| 
} 
nm 


22. The motions of the New York State Tax Commissio 
land Henkin & Henkin for an order allowing them to intervene are, 


Jin light of the preceding paragraph, withdrawn. 


<= 


Hartford, 


AOGOCS 


through its attorneys Greenhiil & 


order discharging it from all liability to ail 


payment of the funds as directed by this court. 


fartford incurred no court costs in this action, but requests 


attorneys fees out of the funds herein, and submits 


affidavit in that connection. 


JACOB F. GOTTESMAN, ESQ 
Attorney for PPG INDUSTRIFS, INC. 


& SPEYER, Ex 
FORD FIRE INS 


COMPANY 


for HA 


DE a eee ee ES 


PAUL J. CURRAN, FSQ., United States 
Attorney for the Southern District 
of New York, Attorney for the Ul ‘Db | 
STATES OF AMERICA, By: THOMAS GORMAN 
REILLY, Assistant United States Attorney 


LOUIS J. LEFKOWITZ, ESQ. 
Attorney General of the State of New 
By: DAVID H. BERMAN 
Two World Trade Center 
New York, New York 10047 
} 


HENKIN & HisNKIN,| "ESOS. 
Attorneys for CAR COLOR INC. 
22 West First Street 

Mount Vernon, New York 


HENKIN & iisNKIN, ESOS. 
as Claimants to the Fund 
22 West First Street 
Mount Vernon, New York 
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sicurity AGREEMENT 


TIO}oerween PPG ist 


» Ws iY t 
referred to a8 


THIS AGREEMENT mode this 25% day of September 
a Pennsyivenie corporation with ite principal office at One Gateway Center, Pittsburgh 22, Bennsyivanie, (hereafter 
SECURED PARTY”) and cas dbcwnqnsah ann apeneer eter S povecceccsooes ‘ 
0 es individuel of individuals ' 
Car Color, Inow ~ # corporation tenes 
one) 
of 910 tepperhan Avo. Yonkers dome Westchester P 
erraer crv eourrr 
(hereinefter relerred to a “BORROWER”")- : 
The pertios hereto, intending to be legally bound, agree 6 follows: f 
1. Meaning of Tecms Used Herein: 
(a) “Inventory” means peints ° . or eny other products manufactured OF distnbuted PPG INI ; S, ine 
now owned oF hereafter acquired and held for sale OF furnished of to be furnished under contracts of # rvice OF used of consumed Im 
Borrower's business; 
(b) “Equipment” means thoee goods, merchandise end othes personal property used in Borrower's business as foliows: ‘ 
' 
yome samar nUMeER? . 4 
' 


(oaecntes eck 


includes all persons oF corporations executing this Agreement #* parties hereto and all members of © partnership when 
and severslly Mable individually ena as partners horeundet; 


(ce) “Borrower” 
jorrower 18 & partnership, each of whom shall be jointly 
(4d) “Security Interest” meens en interest in property which secures peyment of performance of an obliqation; 
tory end Equipment described herein in whieh Secured Perty is grented Security Interests 
joint of several) due of to become ' 


means the Inven' 
gent, sole, } 


» includes all lia 
contracted of incur 


secondary. direct, contin 


(e) “Colieteral” 
“Lishilities bilities (primery. 
red, of Borrower to Secured Party 

Uniform Commerc 


heresiter 


der the 


(1) “Liebility”™ oF 
arccurity interest unc 
Parrower 


due of thet mey be 
2. Therrower hereby grants to Secured Perty to secure ell at Borrower's Liabilities 
the Inventory owned by I* crower at the dete of tits acreement; the Inventory at any time hereafter ace wired by 
h Inventory and the Equipment which is ueed in Borrower's business, to secure the F syment of oll jebrlity oF Liabilities of UF 
Secured Party, all cost and expenses incurred by Secured Party i the collection of some, oll future advances bY Secured Party for tas 
jlevirs, insurance end repeire to of meintenence of the colleteral ‘and all other pest, present. future, direct OF contingent hiabrlitres of Bortovet 
to Secured Party 
tstanding, Borrower will not, without the prior written consent of pred Party, borrow 
git or any of the Inventory or Equipment to anyone et ept 
de thereon, of any financing statement, 


nt oF contract f 


ty to Secured Perty is ow 
{ the foregone or 


nterest } 
y to be me 


3. So long #9 
from enyone oF pied n any ectowl 
Secured Party or permit en hen of ence ttech to eny ° any lev 
y's statement, to be on hie with reepect thereto. 
where it koope phe Iaventory and Equipment is st the addrew specified 


except Secured Part 
that the location 


any lied 
ebove uniess © different 


- ee 4. Borrower represents 
ed in the following specs! 


address is specifi 


edistely edvite Secured Party '» writing of 
n of the pieces 


and that all of Plorrower's vlecet of business ere if the county st forth above. Borrower will imen 
che er=nine of eny vee place of bu-inves oF the cloving of any existing piece of business and of any chenge in the locatio' 
ehera the Inventory and iquipment ve kept 
§ Borrower wi") (a) mainte Inventery 9 auch qnentitirs that the waiue of wil iv onl F eat et atrl ae facet equal 
ties to Secured Perty; (>) sei} the Inventory onty in the ordinary c"' {! ev feof ii 
ed Party may presenbs with @ Bore ver's ec rtilients (in euch form ay Socvre ti mov f rt to t 
te cost value of the Inventory; qd) keep eccurute end complete recoras of the Ins ory and bt (e) ry 
ve, levies ond other charzes On the Inventory and Kauipment; Cf) keep the Inventory end ! parprnent une ed for the bennett of 
arty (to whom Joos shell be payable) and in such acnount end with wich corm anime and egnrust # risks ea may bes tistactory 9 
ch insurance) and delivet certificates evidencing such preurance to urea 2 ne Borrowers Sse Tm 
ects vy insurer topy ev proces is tly tO + ' end auihet 
ting @ finencit statement, mtr . athdevit 
to time rma en end 


statements 


pay the cost of all eu 
of euch inaurence, 
ters @8 


all ritht to receive crocomis 
y dreit for euch proces; (g) join with seeurerl 
e{actory to & end euch other instruments *¢ Secured Party © 
\ sable by Becured Party: end (hh) five aacuss ® Party such finensi® 
entory and ote ccounts, contract’, coliactions, ipment end other met 
and perxnit becured Party oF mu noming® to etamiue ei . records relaling thereto at 
‘¢ Inventory ene Equipment 


4 Ravipment civer © 


erty 


' ines Secured Party t 
trument in form 


or em ar int 
he hing, of some 
nats of Inv 


o endorses er 
Inventory, 14a" 


of Lorrowet 


consents to t 
end security 


ruhcates, 


reports, cf 
Secured Pert 
ne and to make 
{ all encumbrance® 


ite Invent" / ene 


th and 


‘inte hevew! 


A will be the atrolute ewner of 


security interest, 


te thet It fe or 
y vate of even 


comin 
( collateral 


n 
Secured yierty'# 


Secured Party euch 


welence with i 


6 Tkrrowet were 
servation © 


the 
J upen ine 


may be wearer’ 
b vy tt in the pee 


’ (eee, inourres 


Fiquey 


interests other then 
argne ailectiog 


wer shall pey » amounts @ 
Secured erty ail ng mttorney® 
a, Secured Porty shall heve the right et ony time end from time 
sion at Borrower? pense if Borrower faile to tho 80% (bo) pry 
entory and Kaviprent which Derrower {elie to pay) and an 


nventory ent 
vies, on ents 
uty of beer suet 


(@) jnaven I 
i tr 


t notice, to 
lorrawar, wny te 
atetute @ het 


costs, include 


me, witli 


7. Dorr 
ant oft 


ahall repey to 


to ir 
for the ace 
y wien payment 


shell cite 


antisfec 
Payee's Inv 


EXHIBIT A 
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“ > nen Se ae righte hereunder, eesien oF endorse proceeds : ured biarty i) t , 
have surned to ! ired Party end ehali be prid to Secured larty and uiddicate or a to euch 6 ‘ 
‘ 3 at t acured Party. Secured Party shell have full power to notify account © 6s, ecliect, cempremise 
vise deel with proceeds in its own name or thet of Borrower at any tims Secured Party in its diteretion may Apply Cas pte ’ 
he 5 ent of any lichilities or may release such cash procosds to Borrower for ure in the opsration of Borrower's bumness 
0. | ser will (a) keep the Equipment in good condition end repair, reatonable wear end trer excepted: (b) permit Secured P 
spact the Equipment at eny time; (c) not permit eny of the Caquipment to be sold or removed from tha ebove locetion without the 
wratt consent of the Secured Party; (d) not permit any of the Equipment to be levied upon uncer any iegal process nor cispose of any ot 
the Fquig \t without the prior written consent of Secured Party; and (e) not permit the Equipment to be a fixture or to become an . 
accession to other goods } 
Ll. Until default, Borrower may use the Inventory and Equipment in any lawful manner not inconsistent with this egreement, and may 
sell the Inventory in the ordinary course of business 
' 
be 
12. Ifata time any warrenty, representation, certificate or etatement of Borrower ix not true or if any event of default as defin n y 
y t other evidence of liability he d by Secured Party should occur or if Borrower should fail to observe or perform any term herve { k 
oll lia sof rower to Secured Party shall immodiately become due end payable, and Secured Party may im acdition to Any otter t ts 
and t ‘ s uhich it may have, immediately end without demend, exercise any end all of the rights and remedies granted to @ secured jarty 
upon default under the Uniform Commerciel Code 34 
‘ 
13 red Party ¢ » require Borrower to assemble its Inventory and Equipment end make it ava Ne to Secured I ‘ 
be ces ted by Pcur Party which is reasonably convenient to Secured Party and Dorrower. Borrower shiail y to § | 
) mm er J any | gil expenses, incluaing lezal expenses and reasonabio attorneys’ {fecs incurrea or paid by Secured warty oj ting a 
= enfor vivvbities i the rights of Secured Party hereunder, including Secured Pa-ty's right to take possession ¢ { Rorrower'’s Inventory and 
its proceeds and Equipment end to hold, prepare for sale, sell and dispose of such Inventory end Equipment. Any notice of sele, disposits t | 
other intended action by Secured Party, sent to Borrower at the address epecified herein, or such other address of orrower as may trom time s/t 
to time be shown on Secured Party's records, at least five days prior to such action, shall constitute reasonable notice to Borrower. \ 
14. Exercise or omission to exercise any right of Secured Party shell not affect any subsequent right of Secured Party to exercise the | 
same. The provisions of this egreement shall be in addition to those of eny such note or other evidence of any liability, all of which shail be } 
construed as one instrument } 
iS. Thus Agreement and the secwity interest in the Inventory end Equipment created hereby shail terminate when the Liabilities have | 
been paid in full. Prior to such termination, this shail be a continuing Agreement, If any provision of this Agreement shali be prohibsued or 
invalid under epplicable law, such provision shall be ineffective to the extent of such prohibition or invalidity, without invalidating the 
remeinder of such provision of the remaining provisions of this Agreement. 
aie PPG INDUSTRIES, Inc. 
(Secured Party) 
’ 
th pho, oe a 
a oc F my fv P 
By 8 Ge KA EY 
R. il, Peckley Mistvict Credit 
(USE APPROPRIATE SIGNATURE LINES) lianarex 
ly 
Witness i i a (Borrower) 
a r FF SO ff, 
r Z , PP ae oF 
se Zs Cet, Pog Se Se BA Ss (SEAL) 
Dine ated / (IMOIVIDUAL) 
Rayniond’ Holley P 
4 ' 
ff / (SFAL) 
‘. 4 (IMDIVIOUAL) 
Witness of Attest ° Car Colov Ine. 
(CORPORATION Ol PARTNERSHIP) 
ie hi 
Z2. Fil 2 Vie a 
l¢ 4 7. 
vcadavesio’ X *& By/77'- Pe ew Cf tz 5 a 8 Behe NE <Ss 
(~~ —s (MAME AMO TITLE) 
(CoaporaTE SEAL) 
(UF PARTNERSHIP, ALL PARTNERS MUST BIGM) 
LANDLORD'S WAIVER 
VEE REAS, ux kaausen : , the Borrowrr, has 
‘ ececuted and delivered @ Security Agreement to PPG INDUSTRIES, Inc., Secured Party, covering certa.n inventory and equipment to be located 
; V, TILEREFORE, the undersiqned Landlord of the seid premises, intendin; to be lerally bound horaby, dows waive, relinquish, and 
rrlaven unite the Secured Party, ite successors and assivns, ell right of levy or distraint for rent and all ciains, |... and demands of every kind 
, sod Landlord hee or may herealter have against nid inventory and equipment, this waiver to continue until termination of the Security 
Agreement e 
IN WITNESS WHKERIOF, the undersigned bes executed this waiver under erst this siiirins Mae ‘ a 
Witness or Attoats 
(LANDLORD) 
" 
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d Porty\‘es) tome(s}) and 


od 


ame first) and Auaress of 2 Sucunm 
> duress, es) 


———— 


———————— ‘* 
n "Ac " 
ie Financ! ing Statement covers the following types (or ites) of property: le. Assignee(s) of Secured Party | ond ddress 


neled Seeurity Amcevent 


any 


C) Products of the Colloteral ore also covered | * (Deseribe Peo 


Liu Proceeds ara a ——— —— -— 


pill iin nile 


8. Describe Reo! Estote Here 9 Hormel s) of { 
«| * Record 


Owner(s) ) 


————— 


Section 


Streot Town or City County 


— —— ph REE ee 


s shaken nt ts filed without the debtors signoture to perfect o security interes! in colloteral 


check appropriate box) 
~ ' c 
o security agreerr ent signed by debtor outhorizing secured porty fo file this st jlament 


Z under 
m } 
_alreody subd; ect to a security interest in onother jurisdiction when It wos brougn ir to this state 
urity Interest! wos pertected 


Cwhieh is proceeds of the original colloteral described above in which o sec 


—— 


- b——————_—_—_—— — 


Signoture\s) ) of Secured Farty(ies 


ey 
(Signature(s) of Debtor(s) 


in e Copy am evteaviea rirnt 


(9/65) NY STANDARD FORM - FORM UCC-1 — Approved by John P. Lomenro, Secretary of Stote of New York 


os wes aa — 
This FINANCING STATEMENT Is prosonted toa Filing Officer | No. of Additional . | Maturity Date 


» for tiling pursuan nt 10th the Uni form Commorcio! soe. = | Shoets Prosaniad- v |_3. (opti onal): _ t. ‘ 


x |. Debtor(s) (Los! Nome First) ond Address(es) 7 Secured Party('es): Nome(s) and 4. For Filing Olficer: Date, Time, tio Filing 
Address(es): | Office 


ap dl oS = | s 
Car Color, inc. | PPG Industrics, inc. 


910 Nenreriwn Ave. | One Gatexay Genter OCT 
Yorkers, New York | Pittsburgh, Pa. 


, 


— ————— ———S -_-—_-————— 


6. Assignee(s) of Secured Party ond Address(es) 


5. This Financing Stclement covers the following types (or items) of property: 


Seo attached Security Agrcenent 


a 


7 } The described crops ore growing 


| 


| The dascribad qoods ore of are 'o 


= Ps 
eads are also coverod. |_j Producis of the Collateral ore also covered | * (Deseribe Raol Estoe Below 


—+ +0 —— CC AL ey — 


8. Describe Real Estate Here: 
| 9, Nome(s) of { 


| Record 
| 


LL. No. & Street ! Town of City 


eee ensinaeel! COOOER GED 6 eo 50 AO LOS SS * 
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V te Tc ‘ ATTORNETS Abt LAs 

. ’ SUMMONS OF GARNISHME«T 

\\ J a igi di anita oral epi OO anne ice! ff iiss bic detcidt EAST 
a. IVIL COURT OF FULTON COUNTY. ATLANTA, GA. 30303 
eX! A GEORGIA, FULTON COUNTY. 525.8521 } 


09% | 
Yo AN | 
a\v fro: HARTEORD_ FIRE_ INSURANCE. COMP AIG&rnishee No. _ A0L4EG | > 


= a | 
y \A™N % Mr. Harold Brown 
Pens ‘ : /). M1 Foa,.0¢ 


100 Edgewood Avenue 


(\ / er Hartford Building a ae adie E = SF3 % ‘ F rt 
seecsenceeseees@ ' 


uv dns : Atlanta, Georgia ease ‘ 
Nf Address - Mf 
Ti Rey’ YOU ARE HEREBY REQUIRED to appear at the Civil Court of Fulton County, ho 


oF, Sooner Than Thirty (30) Days, And No Later Than Forty-Five (45) Days After Date Of_Ser- 


a vice, and in writing make your Answer of Garnishment, in which you state what property, ~~.) 
ae Con money or effects you had in your hands at the date oc service of this Summons, belonging to the 
~,| defendant in the case of - 
he) SS Jel \! : 
NYO, Hs PPG... INDUSTRIES pune LNCoo..ccesnsnsninuesnsanimemeememnnnansstien time tati 
\ m™ x C 
~*~ ct 
=" A 
S te versus 
> 3 
~ ie CAR. COLOR, INC. 
Q 910 Nepperhan Avenue 
Yonkers, N.Y-....20/01 
= AND also state what property, money or effects of the said Defendant have come into your hands 
between the time of the service of this Summons, and the time of making your Ansver; and 
2 what you owed the Defendant at the date of the service of this Summons, and what amount 
rae you have become indebted to the Defendant since: the service of this Summons. 


\ 


Bs sg - 
Witness the Honorable THOMAS L, CAMP, ChiofJudpe ofsiig Cougt 
FEB 4. 1972 va 


3 This ; eB B: IS “COL + Fg 7S {7} 
; 3 tue Spore ne 


x / Deputy Clerk. Civil Court of Fulton County 
3 MPORTANT INSTRUCTIONS 
a | i. Answer cannot be filed sooner than thirty (30) days aftef service of Summons of Garnish 
O «: ment on the Garnishee; and no later than forty-five (45) (days after date of service of Sum- 
BN mons of Garnishment on the Garnishee. 
: 2. File your Answer at 102 Civil Court Building, 160 Pryor St., 5. Ww. 
~s 3. If you are not familiar with the Georgia law applying in garnishment cases, consult your 
ag attorney, or otherwise obtain correct information, before paying the Defendant any sum 
adit after you have been served with this Summons of Garnishment. 
& 4. A let er is insufficient, even though the Defendant is not employed by you. 


5. A sworn Answer must be filed. 

6. Plaintiff, or their counsel, is the only one who can authorize the Court to issure a Release, and 
relieve you of filing Answer to this Summons. 

Failure of Garnishee to Answer may result in default judgment against the garnisiace. 


: ; DETENDAN T'S 
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ATLANTA, GEORGIA 303908\ 
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- : Uf 
February 4, ae Shy er5-esr 
. ; A. —— 


Hartford Fire Insurance Company 
690 Asylum Avenue 
Hartford, Conn. 06115 


Re: PPG Industries, Inc. 


Vs: Car Color, Inc. 
910 Nepperhan Avenue 
Yonkers, N.-Y- 10701 
Garnishee: Yourself 


Principal $11,900.09 
Interest $32.92 
Court costs to date $16.00 
Total $12,748.92 


entiemens: 


be advised that today we filed suit by attachment on the grounds 
defendant's non~-residence. The attachment will be executed by ser- 
--2 of Summons of Garnishment on your agent here. i assured of our 
osire to cooperate with you, and to this end we are sending you iamme~ 
diate notice. 


If you already mailed your draft to the insured for this loss, we 
recommend that you stop payment immediately. Under Georgia law, a draft 

not payment until the draft itself is paid by your bank, and an attach- 
went and garnishment take precedence over such unpaid drafts. 


‘lease inform the insured of this attachment, sending us 4 copy of your 
etter. At your earliest convenience, please advise us the status of the 
iijustment, and to whom the releases should be sent when the claim 1S paiG- 


Sincerely, 
WI) pertanno. Ciaure 
Marianne Crowe 
‘ijlartford Fire Insurance Co- 
Atlanta, Georgia 
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determineGa; now, therefore, it 


insurance 


loss has not 
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garnishee, subject to the approvas of the 


yc peen agjustca 


een 


said garnished insurance 


the 


answer to said garnishment until said 1ioss is 


writing to Go so by plaintiff 


upon payment of the balance of court costs 


advanced by 


OR 


above and foregoing stipulation 
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NEW YORK 
Index No. 5199/1972 


Plaintiff RESTRAINING NOTICE 
against TO GARNISHEE 


Re: Ca¥ Color, Inc. 
Defendant “ ag 


Judgment Debtor 


Che Peuple of the Htate of New York 


TO Hartford Fire Insurance Company, 123 William Street, Garnishee; GREETING: 
New York, New York i Nets } 
WHEREAS, fn an actioninthe Supreme court of the State of Now York 

countyof New York between PPG Industries, Inc., 


m a8 plainusf and 
Car Color, Inc., of 910 Nepperham Avenue, Yonkers, New York 


as defendant 
who are all the parties named tn said action, a judgment was entered on April 14, 19 72 


in favor oi : 
PPG Industries, gnc, judgment creditor and against 


Car Color, Inc., judgment debtor 


in the amount of $ 12,300.90 of which $ 12,300.90 together with interest thereon 


from Ancil iA, 19 79 remains due and unpaid; and 


WHEREAS, it appears that you owe a debt to the judgment debtor or are in possession or in custody of 
property in which the judgment debtor has an interest; 


Proceeds of Policy #12 FS 364693 in tho amount of $7,354, puraunnt 


> a judgment rendered in favor of defendant against the Hartford Tire 
jasurance Company. 


TAKE NOTICE that pursuant to subdivision (b) of Section 5222 of the Civil Practice Law 
vhich is set forth in full herein, you are hereby forbidden to make or suffer any sale, assignment or transfer of, 


or any interference with, any such property oc. paysover ar otherwise dispose of any such debt except as therein 
provided f 


nd Rules, 


TAKE FURTHER NOTICE that this notice also covers all property. . which the judgment debtor has 


in interest hereafter coming into your pogsessio.:; or custody, and all debts hereafter coming due from you to 
the judgment debtor. 


CIVIL PRACTICE LAW AND RULES 


jon 5222(b) Effect of restraint; prohibition of wane! duration. A judgment debtor served with a restraining notice is fevtudcen 
suller any sale, assignment, transfer or interference with any property in whieh he las an interest, 
purswant to an order of the court, wntil the judgment is angialicd or vacuted. A restraining 
gment debtor is elective only if, at the time of service, he owes a clei to tl tiiginent debtor or he isin the possession ar 
rty in which he knows of hes reason to believe the judgment debtor has an interest 


exeept upon direction of the 
! ! 


wHice Herved Upon a person othe 


or it the pidgment creditor hae stated 
t a specified debt is owed by the person served to the}judgment tor or that the 


the possestion et custody of the person served AM property in which the 


t then in and thercalter coming into the posession of custody of suet 


ryement debtor has an jatercer in 


jrdgment delte 


n. including any specified in the notice, then dve and therealion shalt be suiyeet to 


orbidden to m.*e or suffer any sale, assignment or transfer ol, or any anterterence with 


of any such debt, to any person other than the sheriff, except upon cirection of the shen or pursmant fo an order 


iy stich property, OF pa 


) the expuation of one year after the motice is served upon him, or with the jregevent i scusted oF vacated, why ‘ event 


ent creditor who hes specificd perso... property or debt in @ restraining me ce shall be liable to the owner of the propert 


n the debt is owed, if other than the judgment debtor, for any damages sustained by reason of the re raint, Ma 


a restraining notice withholds the payment of money belonging or owed to the judgment debtor im ar amount equal to 


nt due on the judgment, the restraining notice is not effective as to othicy property oF money 


/I r * : 
TAKE FURTHER NOTiCE that disobedience of this Resffaining No = punishable as a contempt 


f court. 


A ~_ 


haus soa Vile 4k ee 
Dated: New York, May 29, 1973 BY 


The mame signed musi be printed beneath 


JACOB F. GOTTESNAN 


Attarney(s) for Judgment Creditor 
Ollice and Post Office Address 
295 MAdinon Avanue 
ry " New York, Mew York 10017 
EXHIBIT C Taleplonwe i19, 113 3-2620, 


‘nee veovided li debt at nranertipin ta he gperitiod, 


ROODES, sees mer ree os amin 


anh geeited: orsgumal, oftce Copy; 2 copies each for debtor 
and garniubee i officer cannot serve perionally. 


SUPREME COURTZRUGRT OF THS STATE OF NEW YORK 
fF NEW YORK Index No. 5190/72 


PPG INDUSTRIES, INC. 


' Plaintiff EXECUTION 
against > WITH NOTICE TO 
GARNISHEE " 
CAR COLOR, INC. 
Defendant ee 


The People of the Stute of New York 
TO THE SHERIFF OF ANY COUNTY, GREETING: 


WHEREAS, inanactioninthe SUPREME courtof THE STATE OF NEW YORK 


county of MEW YORK between PPG INDUSTRIES, INC. 
as plaintiff and 
CAR COLOR, INC. as defendant__ 
who are al/ the parties named in said action, a judgment was entered on April 14th ig 74 
in favor of PPG INDUSTRIES, INC. judgment creditor 
and against CAR COLOR, INC. judgment debtor 
whose last known address is 910 Nepperham Avenue, Yonkers, New Yors 
in the amount of $ 12,300.90 including costs, of which $).2,390,90 together 
with interest thereon from April Mth, 1972 remains due and unpaid; and 
WHEREAS, a transcript of t! > judgment was filed on 19 with 
the Clerk of the County of ,in which county the judgment was entered; and 


WHEREAS, a transcript of the judgment was docketed in the office of the Clerk of your county on 
19 


NOW, THEREFORE, WE COMMAND YOU ¢o satisfy the said judgment out of the real and | anal 
property of the above named judgment debtor and the debts due to him; and that only the prope a which 
said judgment debtor who is not deceased has an interest or the debts ower 1 to him shall be levied upon or sold 
hereunder; AND TO RETURN this execution to the clerk of the above captioned court within sixty days after 
issuance unless service of this execution is made within that time or within extensions of that ume made in 
writing by the attorney(s) for the judgment creditor . 


WNuatise ta Gar ninher 
TO: HARTFORD FIRG INSURANCE CO. 
ADORESS: 123 willinm Stroaoat, Naw York, rew York 


WIKKIEAS, fe appears thac you are indebted to che judi ment cel 
custody of property not capable of de liver vy in which the judgment debtor has an interest, including, without 


ve named, or i pa essioi oF 


BM-1019047¢71) MS 


SHERIFF'S LEVY BY SERVICE CF EXECUTION ieee os 
Y: PHMEREBY LEVY to the extent necessary to satisfy the judgment with interest, sheriff esand expenses aA Aero 
you est of the jucyvment debtor named m the ¢ y of Execution served upon you herewith in 
ty not alle of deliwery which is in your posse or custody and vpon any delt you owe to the 
sy cally exempt from levy by law. This includes but is not limited to a partnershiy interest 
» decene s estate or in any property or fund held of controlled by a fiduciary, avd any right or st 
ana ciation or corporation for which certificate of stock 19 not outstanding, together with imterest, 
vecrumge thereon and therefrom 1] 
LCT OF LEVY: This levy affects any existing debt, which is past duc, currently due or yet to become due 4 lhe 
or upon demand of the judgment debtor, wherever incurred, mneliding any catise of action wht the pene } ’ 
F r can assign or transfer wherever ac og, and any existing interest of the pudament debtor } < et 
property not capable of dehvery whieh the judgment debtor can assign or lorusfer, whether ine or hereattet 
r future right or interest and whether or wot it is vested, inclucdiig any ¢ crsona i to execute any 
Modeliwery specified in a notice accompanying the Execution; and, it also a ts the juden el 
tan perso cal property not capable of delivery hereafter coming into your possession or custody amd all de 
fler comeg due from you to the judgment debtor, until you pay or transfer the el it of property to the n of ninety day 
the court served 
ARE FORBIDDEN BY LAW, for ninety days after this service and for such additional time as the C y it or transfe: of 
ide to (transfer, pay over, or otherwise dispose of the debt or property so levied upon as hereiniefore = ts ‘ 
» other than the Sheriff, except by written direction of the Sheriff. The Sheriff has and ¢, to-any person 
1 the levied oroperty for his statutory fees and poundage 
. 19) 1 THEREBY DEMAND that you furnish me forthwith with a STATEMEN T, IN DUPLICATE, tob ew 
sing t mt and nature of any a all such property of the judgment debtor, inctudiog the maturity dates made oy service 
If you not, you are subject examination vwoder oath by direction of the Court is provided, this 
2. | HEREBY FURTHER DEMAND that you forthwith transfer all such property avd pay over to sheri‘f or as to 
' chts upon maturity, and ¢ ute any document necessary to effect the transfer or payment. If you do brought. 
bare subject to sunt by the judgment creditor to recover such property or the amount of your indcbteducss, 
or other accounta y with costs and cna 4 ib Court, 


ISCHARGE: Such paynient or transfer shall dis cdid * “ed our obligation tocthe judsment debtor to the 
ef th rvineut of transfer JHE AMOUNT OF re aa wile iNcLUDEs siieRIE S FEES, 
rOUNDAGE AND INTEREST TO_ i$ NECESSARY TO SATISFY THE 
AU CUTION u ake checks jay Mis to the Sheriff, City of aug A York, anc tnidicate the name of the case when 


sit - ) 2 vey must he printed heneath 
{ited the 26 day of (.4 FOP Xn 19 9 
? - 


1. WILLIAM KEUL i 


? , 


Poe an NE eo A ( . Sheriff of the City of New York editor 
ge Capt ey : ress 
‘aE AP ‘ . JOSEPH P, BRENNAN pe 
ibis a pci Deputy hig Under Sheriff, in Charae 
566~ a New York County Division k 10017 
J Chambers Street 
PLEASE REPLY TO THE DEPUTY SHE’ New York, N. ¥, 10007 s 


United States upon all property and rights to property beiong- 


CAR COLOR Inc (a Corporation) 


>ERIOD ENDED 


ns es RO6078 —— 


C2:75:D257 Hi 


ns of Sections 6321, 6322, and 6323 of the Inter _ veo 
y ri that t heave been assessed under the Internal 5 
aginst the following-named taxpayer, tuxes : 5.00 oe) 
penaitie: ¥ » after demand for payment thereof remain HAY a* FZ ce ¢ 


e hoOva-ment ned stututes the amount of said foxes 


Oosts that may accrue in addition thereto, is 


icintoanilinast 


820. tis ppeshan iver, Yonkers, LY 10703 


pe eS eS Ae scien enaiaiande JAN fers Se a Se ee See eee eee 
at (alae | UNPAID BALANC 
| IOENTIFYING NUMBER | OF ASSESSNEN7 
| {d) 


ASSESSMENT DATE 
\o) (c) 


12-10-71 13 2666205 


=—7 


eS See ——e wen 


ves is MAREE Sr Oe On AE, ak GEN DR OR Sel Sehr Solow RIGS. tee dhe 
45 South Breadiay, Yonkers, IX 10701 

SE Re ee ee D saahietabininctiimapnipaiianein sapien scheint diasiceaineahiediinnees on t Ss 
» ey ly ; a > ai 


mtial te the woluity ot Me ve ot tedergl ark at 


mae. 


“RIAL NO 


’ bs LTO, o i 
1 C27S5:D337 Wie 
ft b $ ¢ and 323 of the Interne .eve 
> roby given that tiere ive been assessed under the Internal | * 
‘ of 4 Inited States 2 r the following-named ta payer, tores 
toa penaities) w hy fror demand for pay.nent thereof renain | - la) Cc 
t vid, threat try tue ef the abeve-menticned statutes the amount of satd tuxes, Ry ANY ra 

tecather 5 snglties, interest, and >s! 3st may acerue in addition theres s | 7 re oa 
< n } State on all property and eights to property belong- i 
' to | 
onde slates inom nih pan abarenecter eset ai nk Sem | 

. U; 
ais ~ ad a Tn ON oy S07, 
C’2 CvIIR INC (a Cosnoration) os ran 
LSIDEN 
a he ar anha Reonwms ate t nn ~ 
910 Io norhan Avenus, Yorsera, IY 16705 

CLASS OF TAX } JNPA:D BA ‘ 

Tox Roturn F to PERIOD ENDED ASSESSMENT DATE | IDENTIF YING NUMBER ~ as ahs 
i] ra. 

*] (b c) | (ad) e) 
SA ESOT... Ewe ji ciphiaandeiemabee sas 4 : so See poe See O Bea ees Pee : 


C4) 12-31-71 0327-72 13 2666205 $825.65 


ee ge Scerctary of Stato 
J SO Oe. MeO TOTAL ¢ (G25 605 
. ss 
samt aay 
ee —— -_! - —— 


NINESS my head at AS South Proravay. Yonkern, if 1070 eaeenen Gaitl's 


1 be receipted and returned to tire Internal Revenue serv 
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- . i~ nts bene \ oboe o ehile on a ee ee ek ete ee atin KR Bek re 
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‘¢ NOTICE OF Livy 


ire Insurance Co, 


Mamaroneck Ave, 


TO ‘ - 
has a Pe Penn, a, . Ac 
hnite rlains, Wows 10605 . 
+420 )ibxe C | - 1+ 
Avi: br, Charlies Hamilton 
« “ on 
Lin, Sa <i 
Li af Se vid’ 
| Lagi yyy 
| cigsicilaaesinieaTeiparai 
| ORIGINATIP 
! 
| ee ee 
desintamene es an aeea x Ht PEeme Eo? ee 
e hereby notified thet there is now due, owing and unpoid to the United States of cr { ’ loxpoayer 
oppears below the sum of 
Micah debt dente tecios < hat cond tne aes as oer 
AX FORM “ OATE OF | UNPAIO STATUTORY 
PERIOO ENDED IDENTIFYING NO, DALANCE OF 
ASSESSMENT | ASSESSMENT aop 


09-30-71 12-10-71 13-2666205 | 1252.25 


TA! AMACUINIT DUE 
TOTAL AMOUNT DUE D) 


12-31-71 03-27-72 8 


Tiannw 0 


demond has been made for the amount sc! forth herein upon the tcxpayer who hes neaiectea 


c fie ¢ 
ond that such amount is stil Gue, owing, and unpaid from this taxpayer ¥, you ore eth 
¢ roperly, rights to property, moneys, credits, and bank Ceposits now in your porsession belor to “his 
or w respect to which you are obligated) and cli sums of mon ahons Gwing from you to Int 
‘ y there is a lien ovided under Chepter 64, Internal Reve 1954. ore hereby levied 
se ft fores lax, togethe: with ail additions provided by tow, ord demand 1s hereoy n 26 1 YOu 
C ssory ta satisfy the liability set forth herein, or for such lesser sum as you may be mdebt fo t to be 
enton his tox liabilily, Checks of money orders shouvid be e to “internol Revenue Service” 


TITLE | ADORESS ‘CITY ANDO STATE) 


Rov. Officer 4 5§_S, Bluey, Yonkers,i.f,—-10701 


wt OYU4 


e CERTIFICATE OF SERVICE 
| lL hereby certify thot this levy wen served by 
(Nome and Address of Toxpoyer) alten’ eae rane i ai ais Al ke 
4 person named below 
i Car Color Inc, af cy 
910 Nepperhan Ave, ° 
Yonkers, ie¥. 10703 
Taxpayer's Policy # 12FS 36/693 | ford Bp te 
i J ~ BIGHA FEY UF fievenue Qrricen 
ya bi LANA, J \.fe- ; 4 
LL? Sar 
ee saa - fre vonn 668-A 
PARLE 1—TO BE RETURNED TO INTERNAL REVENUE SERVICE = 
- ov so 7 ren werner vero + . unr ” ad spate: chm 


i ‘ ime . Z 
“EXHIBIT G ‘ : \ 


200073 


ss . U.S, TREASUNY OL PANTMUNT © inTeny HCVENUL SENVICE 
Fon 660-C | . \ $ 


. MAY 1967) | FINAL DF FMAND” 


a  , 
sTHICT 


OVATE 


nhattan April 30, 1973 


Hartford Fire Ins. Compcny 
liamaroneck Avo. White Plains N.Y. 


; there was served wpon you a levy, by leaving with 


ot 222 | Memoroneck ive. 


of levy, on ail rights to property, moneys, credits and bank deposits then in your Pp 


_ Car Color Le. 


~~ * who was at the time, and still is, indebted to the United S ; 
aid internal revenue taxes, together with additions provided by jaw which had ocerued thereon 12 tir 
ff « 
* 
emery” TTR 2 SSF, 


amounted gt that time 40 the sum ol 2 4 ona was made upon you for 


> of levy, 


ihe notice ¢ 


oi ievy, OF lor such icsser sum as you may have Deen indebted to the taxpayer, which Gemand nas 


pon met 


ition is invited to the fF 


VY. 
vided tn suosection (b}, any person ft c 
y acs been mate ail, upen dem dott ary or his 
y cr his dete , xcept such port of the property or rights as is, at tre time 2 
on under any judicial proces 


s of refuses to surrender or reperty of tights to rrorerty, 


nnes for the ection: tab e 
the date ef suct Y rnount (other than cos 


n (1), if ony pers 
tearcoratie cIuse, Such 
Eenaity soall oc creaite 


ctights to prorerty sunject tot 


@ iiaoilt 
seh property or righ's to procerty ai 
, Buch ergonization snaii cise oe discharges trom any or 


m ‘trersen,'! as uted in subsection (a), includes cn officer 
tnership, who a3 such olficer, employce, or memeer IS under a duty to surtender * 


e amount set forth in the notice of levy, § 


Qo 


to the texpayer at the time the notice of le was od, if you comply with this 


om its service, no action will be taken to enforce the provis ions of section 


if, however, this demand is not complied with within tive ga) fro:n the cate of 


Jays if 


be finally refused by you and proceedings may be instituted by ine United States as cutnor 


ADONESS ic ity and Siate) 


evenue Cfficer mnkers N.Y. 


ive 


CERTIFICATE OF SERVICE 
| hereby certify that thia Final Demand’ was served by handing o copy thereol to: 


)VITLE se 
P hanuger 
+— 

DATE 


PU ARM RI HEE a ee Fc bude) 
FF. gery ibe —~ 430773 


MK 5, COVERINEERT PRINTING OFTICE : 1967 © - VeE-e48 ronm 608-C inev. 5-67) 


enenene peeaennn UO Saye 


| hie Beats ars Ser ry. Pay. * iad — 1544) eae: us vis pe eee ye ae 


Ze 


7 * i “GS 


EXHIBET H 
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f\ my 2 
ROCbU:% 
DEPARTMENT OF LAUR 
STATE OFFICE BUILDING CAMPUS 
ALBANY, NEW YORK 1220) 


a ae Pye tea 


LOYMENT INSURANCE CIVISION 


May 11, 1973 


nn, LS" 


t Street 
i 10550 


sid ly AQQLU I 


. PRAINAT ow 
& CON AOL ofl 4a 


BeRoi/h5~26997 


A review of our records reveals that your client's 
cebted to the New York State Unemployment Insurance Fund as 


w20,00 


Interest on above unpaid contributions computed vo hay 
Total due as of fia) 
.ch cay after May 11, 1973, interest continues to accrue atl Wee 
cate of } «OF per day. 


receipt of certified paymeny in this amount, 

be in balance, and we will forwar atisfactu 
\ you, which, when filed with the County Clerk, will SarLinay LNe 
judgments of record. 


Ln 


Certified chack or money order should be made payabie to the 
« York State Unemployment Insurance Fund and mailed to the attcntion 
of the undersigned, Unemployment Insurance ii siuion, Building /ae, 


Siate Office Building Campus, Albany, New York 12226. 


TAX COM!ISSION 


t Creditor 
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=¥ YORK from 


Taxable period or 


22/23 ‘nema: ne. 


by Article f the T caneioeaieannenmenysoe 


hi- 


Tax imposed 


12/71 


and penalties now remain wholly unpaid; 1971 

1970 

WE COMMAND YOU to file a copy ta ithin five days after its receipt by you in 1971 
erk of the County of SIZ 3 ; , for entry by him, |” 


suant to the provis 


.X 


¥ 


aid claim of said STATE TAX COMMISSION for said tax with 

id debtor and the debts due to him. 
“lerk of such county o: at any time thereafter; 

interest or the debts owed to him shal! be levied 


belonging to sa 


XS KRAAXXKX: 


, within sixty days 


} 


wy 
* 


: Deputy Tax Commissioner 
on and Finance cin deaes 


Copy filed in the Clerk’s office ee rc teeehiniaaentieelinitenans 


within warrant is hereby reiscued under like 
.. County, N.Y., 


the seme force and effect es an original werran*, for a period 


) 


EOPLE OF THE STATE OF NEW YORK TO gun" —— 
mployee of the Depastment of Taxation and Finance; ' “EREAS, a tax 


umed, the nature and amount of which, together with the interest and penzlue: 


able period us 


Tax imposed 


ascesement ro. 


bed 


! 
by Article 22/26 I 


said tax, interest and penalties now remain wholly unpaid; 


£, WE COMMAND YOU to file & copy of this warraat within five days < {ter its se< 


e Clerk of the County of 2 


EXHIBIT K 


ket, pursuant to the previsions of the Tax Law. 
* saa aii ‘ ~ Pee 272° 
FURTHER COMMAND YOU, *hatyce satisfy said claim of said STATE TAX COMMISSION tor * 


“ist -) 
Vigil G2 ssid 
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interest out of the real and personal property in said cour.'y belonging to said debtor and the det 
aid copy of this warant is so docketed ir the office of the Clesk of such county or at any! 
operty in wh Jebtor who is not dece: «od has an interest ar the debt 
pay the money cullected, within sixty 
To the Officer or Employee n 


nd collect § 


iditienal penalties 


e< 


of 
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hare 
je 
im 
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Ve 

7 a cnet [AMD ARIY 7a pe een 
Livsl COMPANY, 43 GV SII Cit 

P MIPTCS 

‘ \ COMM LON, 

‘) 
J G 
jee a . 


WIORA BL US Dike 
Thi IC claims to a Fund 
P3908): Be now held the 
d re insurance Companv as a stakeholder 
By mo.ancur dated November 14, 1973 (a copy oF which 
aduced as Appendix A to this report) 1 Frankel 
i «, to hear and report, the followlas, fom Livi 
t this proceedine:* 
1 crion of Henkin id Henkin dated 9/19/73, for ai 
Ox directiny ayment of their Li ena Ore 
t he now helé by defendant Hartford Fir 
ineurance Compan. 
y Motion o: Hartford Tire In nee Cor ny dated 


October 1, 1973, an 1 impleadings 
Ine., Renkiw and Henkin, and the § 


as party defendents havins an “nterest 


Color 
New York 


und 


ler 


fox 


Motion ef the New York State Tax Commission dated 
Netober 2, 1973, for an order allowing it to inter- 


sert a cluim to the fund. 


‘ is ; ; Sasi os sate ~ 07% 

Motion of Henkin and Her n dated October 41, L973, 
y at: order allovine them to intervene to assert 

nu cla to the fund. 

1] LO the reassignment of this ease to you, veu con- 


report on this matter. 


ana 


commission to 


neen 


- 20079 
Quite obviously, all but the first of these motions are 
procedural in nature, and relate essentially to efforts by 
various parties herein to make certain that all persons who 
have an interest in the subject matter of this litigation are 
properly before this Court. The first motion, on the other 


hand, is in effect a motion for summary judgment on behalf of 


the attorneys » are responsible for the adjudication which 
resulted in t'e creation of the fund which is the subject of 
this proce ling Those attorneys seek an adjudication that 


they are e: itled to first priority respecting said fund, 


based upon their statutory attorneys' lien under Section 475 of 


the New York Judiciary Law. 

By consent of the parties in open court, the three 
pr re motions were disposed of as follows on January 7, 
] 974 


lL. The motion by the law firm of Henkin & Henkin to 
r was consented to, and the proposed 
answer of said law firm (apnended to its motion pancrs) was 


deemed to be served and filed, thereby making Henkin & Henkin 


full parties to this action and bound by the determination 
ther f; 
2 the motion by the New York State Attorney Genera] 


r r 


to intervene on behalf of the New York State Tax Commission 
and aiso the New York State Unemployment Insurance Department 
was grented on consent, thereby making the State of New York 
bound by the determination of this case; 

3. The motion by the defendant, Hartford Fire Insurance 
Company, to the extent that it seeks to implead Henkin & Henkin 
ard the State of New York was withdrawn as moot in the light 


of the dispositions referred to in subparagraphs 1 and 2, supra 


To the extent that Hartford's motion also seeks to implead, 
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cetendant, Car Color, Inc., that application was similarly 


withdrawn as moot, in the light of the representation of Messrs, 


Mess 
Henkin & Henkin in open court that they also represented Car Color, 
Inc., which would thereby be bound in all respects by the judgment 
ultimately to be entered:in this case. 

Before entering upon a detailed discussion of the substantive 


facts upon which the respective priorities of the competing claimants 


— 


legally determined, it is desirable, I think, to review the 

m prior history of this litigation, so that the basis for this Court's 

jurisdiction is clearly understood. That history is as follows: 

9, 1973. The plaintiff, PPG, in its capacity as a 

judgment creditor of Car Color, Inc., instituted 

a special proceeding against the defendant 

Hartford, in New York County Supreme Court, 

persuant to Sec, 5227 C.P.L.R., to recover 
moneys allegedly owed by Hartford to PPG's 

judgment debtor, Car Color, Inc, 

August 1, 1973. The state court granted a motion by the United 
States to intervene in said procecding by reason 
of its competing claim as a tax lien creditor 
of Car Color, Inc. 

Aug. 15, 1973, The proceeding was removed to this Court on 

petition of the United States pursuant to 28 

U.S.C. §§1441(b) and 1444, 


Sept. 17, 1973, The United States filed its answer and cro:s- 


claim, asking judgment directinys Hartford 
turn over to the Government the sum of $2,331.65* 


plus interest from October 12, 1972. 


At page 2 of its brief subseqv utly filed on March 12, 1974, 
the Gcevernment asks for the lesser su. of "$2,078.10 plus statutory 
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September 19, 1973. Henkin & Henkin, Esqs. served a 

motion for an order directing pay- 
ment to them by Hartford, out of the fund 
in possession of Hartford, of the amount 
of their fees in connection with their 
services in obtaining judpment in favor 
of Car Color, Inc. against Hartford. 
(That motion, whieh was filed on October 
5, 1973, was in effect thereafter super- 
seded by Henkin & Henkin's subsequent 
motion for summary judgment dated March 
22, 1974.) 

Hartford served a motion, filed October 
4, 1973, to implead Car Color, Inc. and 
Henkin & Henkin, 

The Attorney General of the State of New 
York served a motion (filed 10/4/73) to 
intervene. 

the 
October 4, 1973. Hartford filed its answer to/cross- 


claim of the United States, in which it 


counterclaimed for an order permitting 


it to be discharged of further liability 
as a stakeholder upon payment of the fund 
in its possession to the person or persons 
held entitled thereto. 

October 10, 1973. Henkin & Henkin served a motion (filed 
October 12, 1973) to intervene, to which was 
attached a proposed "ANSWER". 

24, 1973. PPG filed its "REPLY" to the Answer of 
lienkin & Henkin, in which it was asserted 
that Henkin & Henkin, in acting to collect 
the insurance claim of Car Color, Inc. 
against Hartford, had acted without authori- 


sation of PPG as the lawful assirnee of the 
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said insurance claim, and that therefore 


Henkin & Henkin was not entitled to be 
paid. 

January 7, 1974. The prior motions by Henkin & Henkin and 
the State of New York to intervene were 
consented to; and an oral application 
by Henkin & Henkin, Esqs. for leave t 
intervene on behalf of their client, 
Car Color, Inc., was likewise onsented to, 
In view of the foregoing, Hartford's October 
1, 1973 motion to implead Henkin & Henkin, 
the State of New York, and Car Color, Inc. 
was withdrawn as moot, 

February 20, 1974. A stipulation of facts was executed by 
counsel for the parties and presented to 
me. 

March 12, 1974. The United States filed an application for 
summary judgment to complete the record, it 
having previously been agreed by all counsel 
in open court that tlhdrce are no triable 
issues of fact and that the rights of the 
parties can be determined from the stipulated 
facts of record, 

March 18, 1974. Plaintiff PPG submits application for summary 
judgment. 

arch 21,1974. Hartford submits application for summary 
judgment. 


» 1974. Henkin & Henkin submits amended motion for 


ammary judgment. 
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issues to be decided in this case are 
priorities of the various claimants to 
he possession of the Hartford Fire Insurance 
a disinterested stakeholder. Essentially, the 
the New York State Tax Commission and the Federal 
Government are claims of tax lien priority. The claim of the 
defendants, Henkin & Henkin, is, as already 
based upon attorneys’ chargine liens which 


have priority over tax liens and 


other liens. The claim of PPG Industries, Inc. is based 


upon an alleged assignment to it by Car Color, Inc., as 
of 
collateral security for inventory loans,/the proceeds of 


fire insurance payable in the event of loss of the inventory 
py fire. The claim of the New York State Department of 

Labor, Unemployment Division, is a small one for $166.88, 

based upon alleged unemployment insurance taxes due from Car 
Color, Inc. Finally, Hartford Fire Insurance Company, as 

an interpleaded stakeholder, has a claim for reasonable 
attorneys’ fees and costs in connection with this action. 

At the time I disposed of the procedural motions on 
January 7, 1974, it was roped that this matter could be 
resolved by compromise settlement; and I accordingly adjourned 
the matter to give the parties an opportunity to explore that 
possibility. Ultimately, however, it developed that the 
matter could not be settled, and accordingly the United States, 
Henkin & Henkin, Hartford, and PPG, each submitted to me, 

March, 1974, a motion for summary judgement and incident 


thereto, there was also filed with me a stipulation of facts, 


in 
ne 
£911 
or } 
D 
! 


Hartford Fire Insurance Company with the ine 


“eStimate of 


i of tt rtford Fire Insurance Co ny is in the 
7,354 } exclusive of interest On t other 
t laims asserted against the fund are as follows 
] Tax Claim of U.S.A. $ 2.078.10 
2. PPG Industries 12,300.90 


Henkin & Henkin, Esas. Yee De 


4. New York State Tax 


5. New York State Department 


6. Hartford Fire Insurance Company 500 
(Reasonable Attorneys' Tees) 


Total $25,430.44 


uite obviously, the above-mentioned total of 


30.44 is greater than the available funds in the hands 


vitable 


t that not all of the claimants in this case can be 
The fundamental principle to be followed in determining 
to t one enunciated in United 
ea 7 U.S. BSL, “The tice tn: time 
first in right." As is so often the case in matters 


a 
bts 
Q 


ity the application of t principle is 


cf the rule 


simple as the statement 


be viewed in the 


context, as set forth 


1. In October 1970, Car Color, Inc. entered into 


security agreement with PPG under which Car 


edged its inventory as collateral security for loans. 


apreement which was duly filed under the 


reasonable attorneys' 


feos 


~~ mee 


provisions of the New York Uniform: Commercial Code, 
contained a specific provision under which Car Color, Inc. 
assigned to PPG the proceeds of any fire insurance payable 


at 
to it in the event of damage or destruction of Car Color, 


wa 
xf 


Inc.'s inventory by fire; 

2. .In December 1971 and March 1972 the Internal 
Revenue Service assessed taxes against Car Color, Inc 

3.. On December 23, 1971 Car Color's premises were 
destroyed by/fire and tat company ceased doing business. 

4. . On November 29, 1972, Gay Color, Inc. instituted 
suit in _Sup~eme Court, Westchester County, against Hartford 
Fire Insurance Company to revover the proceeds of the fire 
insurance policy relating to Car‘Color Inc.'s merchandise. 
That suit was removed to this court’'(73 Civ. 157) and 
resulted ultimately in a verdict afd judgment (per Pollack, 
D.J.)on April 24, 1973, in favort oF the plaintiff in the 
sum of $7,354.29. The plaintitfywas represented in that 
proceeding by’ the firm of Henkin ’& Henkin, Esqs,, ve con- 
tracted to receive a fee equal to one third of the proceeds 
of the litigation. 

5, Meanwhile, in March 1972, PPG had sued Car Color 
Inc., presumably fog money had and received, which resulted 
in a default judgment against Car ‘Color Inc. in favor of 
PPG in the sum of $42,300.90, which was entered in Supreme 
Court, New York Cownty «index No. 5190/1972, on April 14, 
1972, and no part of said judgment has yet been paid. 

6. ‘In May 19725 the Internel Revenue Service duly 
filed potices of tax ‘Aten with the ‘Office of the Secretary 
of ther State of New York, thereby preventing any further 
claims of priority respecting Property of the taxpayer 
Car Color Inc. oe “e ge 

7. Not unefi July 1373 atayehe State. of New York 
file any ae Liens’ Vag dspar ve. “gelinquent taxpay*r 


Car Color Inc., j 5, 
“% j 
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In the foregoing factual context I shall now exa 
t ré tive sitions of the parties. 
t Tes { 
eral Government cor edes the position ¢ f 
| n as first priority claimants based on that 
“ 14 aan. 2 ha tnt sett dl we cy 
eys li as well as the inherer orality 
‘ the ition of e at rm 6 a ( 
‘ ible for th eatic the fun thic t! 
t t The ¢ nt thereuron ert ai secc 
r rit ’ and est that thi / 1 tld } 
reé ectively to Hartford Fire Ins Company and 
f to PPG Inc If this formula is a 1, course, 
there ill be insufficient money to ,~ay the remaining 
c t t e Stat f New Yo 
The leral rmment's positi t? t ntit 
t ori based lowit I ents 
] To t extent that PPG claims that t is 
entitl to proceeds of the fund by reason of its April 
19 judepment against Car Color, Inc. (the judgement 


Hartford) the Government asserts that th 


April 14, 1972 judement was not thereafter perfected by 


PPG to the extent 


of PPG's becoming a "judgment lien 


creditor" within the meaning of 26 U.S.C. 6323(a) as 


amended (see Government's Brief,,payes 20 to 22). 


2. To the 


ascirnment of proceeds of a fire insurance company is 


yrocecds oO the f 
‘ 
choat intil 
ice tt 1afnmen 
j 9%¢ occur unt 
Gevernment had fi 


assignec must 


xtent that PPG claims a right to the 


ire insurance as an'assignee'" of Car 


r, Inc., the taxpayer, the Government claims that 


the claim is reduced to jt 


tt holding Hartford liable for the loss 


il 1973, nearly a year after the 
led its Federal tax lien, PPG's claim 
yield to the priority of the Federal 


= 
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is predicated principally upon its 
assignee. It relies basically 
irity apreement o!} 
indicated, PPG rec 
a fire. 
may have 
made in 197 but vigorously argues the assign- 
ment ripened to a choate in ion upon the 
occurrence of t fire which destroyed Car Color, 


s inventory. 


York has filed 
participated in the drafting 
ich the followins, appears: 
uly 1973 the State 
and withholding 
liens for sales/taxes totalling approximately $7,000 
2. In May 1973 the New York State Department 


of Labor filed claims against Car Color for Unemploy- 


ment Insurance Taxes (see paragraph 16 of stipulation 


of facts, to whichis attached a so-called Exhibit I) 


in which ¥eference-is madé to a prior “judgment of 
record” of unstated date, concerning said Unemplovment 


Insurance Tax. 


& lienkin, Esqs. 
This law firm was engaged by Car Color, Inc. 
Hartford Fire Insurance Company based upon the loss 


snventorvy in a fire which had occurred on December 


Henkin & Henkin recovered judgment on that claim in this 


—_——_ 


vy. 157 April 24, 73 in the z 
of rse, constitutes the res of 
wsuit Henkin & nkin, having taken this cas 


rency isis, asks for its counsel] 


f $2,654.25, claimir 


ilid statutory charging lien 
lew York Judiciary Law 
++ ‘omt 
ord' 2im i merely for reimbur 
V 1 é capacity a a stakehol 
i uds nt to whomever t 
C citle ereto 


} , W } s 


l. Messrs. Henkin & Henkin (by reason 
of a valid attorneys' lien)* 


2. Hartford Fire Insurance Company 
3. PPG Industries, Inc. 
United Etates of America 


5 State of New York 


6. Car Cofpr, Ine, 
Total 


© 


fication of First Priority for Henkin 
Aithough, as hereinabove indicated, the 


ced g £ivrst 6 rity to Henkin & Henkin, 


does not join in such concession 


€ 


and conclusion that the fund now 


ae ; 
e& nen 


Ur 


ni 


and 


ted 


114 
L 
t 


the rival 


States 


in fact 


ts that its claim takes priority over everyone. 


is clear, of course, as the Government notes, 


t 


hat 


t Federal Government's tax lien claims are subordinated to 


<clusive of accrued interest at the rate of 6% 


atte 


ner 


annum, 


Henkin 
status of 
ve prosecuted the 
£f PPG as the as: 
no showing of bad faith here, 
by securing a judgment against Hartford, Car 
became a trustee for the benefit of its assirnee, 


obliged to turn over the proceeds of the 


of course, to the aforementioned charpring 


Accordingly, I believe that Henkin & Henkin is entitled 


t priority on its claim of $2,654.25. 


oo RT TC 


= 
AuvuyD 
surance Compan 
1 thi ) eeding, both in the tate Court 
. art r has asserted t stake- 
l to p the amount of the ju ent arainst it 
f 354 7 to court iV termine 
| ¢ rt 
Tt has filed with this cov n aff ae 
. 1f motion for summary judgment dated March 21, 
ch it is stated that Hartford's attorneys expended 
of professional time in connection with the raper 
ther activities involved in this litigation, th 
le value of which amounts to $750, and that Hartford 
lingly be reimbursed to the said extent of $750 
the proceeds of the fund. ; 
concept of compensating a stakeholder in an inter- 
iction is a well-recognized one. As stated i 
‘ 


Federal Practice, Vol. 3A, 9°22.09, [3], “Normally, 


stakeholder initiating an interpleader action 


reimbursed out of the interpleader fund for costs includ- 


» Hartford has, of course 


asonable attorneys' fee' 
this proceeding, a counterclaim in the nature of 
leader, in which no new parties are named, but in which 


merely asks this Court to determine how the fund 


ve distributed among: the parties who have previously 


appeared in this actéon.”' ‘In thie context, and particularly 


his Court has independent jurisdiction of this proceed- 
an action involving a claim of the United States of 


I think that Hartfora is cor¥ect in its assertion 


entitled to deduct from the fund an amount equivalent 


reasorable attorneys! fees, which I hereby fix in the 
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The United States does not oppose such an award, pr 


vided that the prantine of the award does not prejudice the 


position of the Government as a claimant. The Government' 
position in that respect is quite correct, see Moore's 
Federal Practice, Vol. 3A, 4 22.09, [3] supra, where it is 
st i follow 
“Where, however, the taxing of attorr 
P 


ld necessarily depl c 
ind ressed with a federal tax lien - 
where the t 1d is insufficient to satisf 
federal lien having priority over other claim- 
ants - the stakeholder may not be thus rein- 
bursed. To do so would improperly award the 
stakeholder a lien prior in right (despite Leing 
later in time) to that of the government, and 
ould run afoul of 28 U.S.@.§2G@12(a), which 
expressly bars the taxing of atterneys' fees in 
actions against the Coverrneh ay ‘ 
f aL 


ees 


In the context of tits ‘case, ‘here is no possibility 
that an award of $500 to Hartford wouté adversely affect 
the position of the Government in this case. For example, 
if this Court gives second priority ta the Government, there 
will still be enough left in the fund to pay Hartford as a 
third priority claimant; amd if, on the other hand, this 
Court follows my recommendation to the effect that PPG be 
given priority over the United States, it would follow that 


the fund would be exhausted before any moneys were available 


to pay the Govergment ‘Le ehpin. eh 
* Oe a" 
It ig accoedingly fecommended that $500 from the avail- 

able fund be allocated for reimbursement to Hartford for 


counsel fees. 
PPG Industries, Inc. 

I agree with the Federal Government's position that 
PPG is not entitled to prierity by reason of its status as a 
"Sudement creditor" of Cag€olor, Inc., since it is clear, 
on the stipulated facts, that PPG never satisfied the tech- 


‘a judgment lien creditor”. 


ni al requirements to become 
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However, I am completely convinced that as a matter of law, 


PPG ic a valid assignee of the net proceeds of the fire 


insurance policy written by Hartford in favor of PPG's 


assigno: Car Culor, Inc. The language of the security 


stakably clear; and once @ fire had 
lepal right to the 


agreement is un. 


occurred, PPG, in my epinion, had a valid 


proceeds of the policy. 


The Government argues ©.2 even the fire the 


so-¢alled “assignment” of * re ins ..ce a8 still “inchoate” 


until 2 judgment wa8 OP ea res, & 1: by that time the 


Government had alrea - a § x «+: lien, thereby preventing 


PPG from being a vals 3 wat as a prior pledgee, 


’ purchaser or judgment credit::. 


“er ™ ‘overnment makes thtes arguments in support of its 
ercidl 


pb attion /*; First, it states that.under the Uniform Comm 


cédé proceeds of insurance are not to be deemed “proceeds of 


thie collateral" { gecondly, that, in any event the assignment 


of insurance was a mere equitably assignment, which must 
The 


yield in‘priority to a legal lien subsequently filed. 
3 that 
Government thus in effect ciaine/fpeumed” equitable assignment 


in*this’ c&te did not become 4 legal assignment until judgment 


wad obtained: by Car Color, Inc. ‘against the insurance company. 


-!¢.f4nally, the Government agserts that the assignment 


was defective in that PPG nena to obtain a "loss payable 
& 


axl 


clause"; from the insurer. 


In my view none of these , veguaimataad can be sustained. 


In the f st place, the references to the provisions of the 


Uniform Commercial Code are irre}evant, since PPG is not 


relying upon xrules of construgtion contained in the Code 


where the contract ‘is. phere. but on the language 


self under which it is unmistakably provided 


in areas 


in the centract it 


that the insurance proceeds age” agsigned by Car Color, Inc. to 


. ao _ . 
“ete CesaTuES. 
; ; 


JIC se 3 


he ERG j:cag fuge ther gollateral security for the repayment of 
be 2upstanding Anvantory loans. 

; ; eet afecondly, itis totally unsound for the Government 
to deny that upop. the occurrence of the fire at Car Color, 
Vase. ‘wettlnddines in December, 1971, a valid cause of 


Fey 


, Metton Bin Boni sare thereby arose, which was clearly assignable. 


Mg oh SR Ag 


the ateety. it is quite clear that PPG's assignment, 


Db ahi equitable only, became a ‘full- ~fledged legal and 
Sree ret immediately upon. the happening of the 
a Nolledhs a xy contrary yore true, by analogy, the 
it aathes could ae that no presently existing assignment 
Me Pan’ Tadeoint ag ie would have priority over a Federal 


ite tele & 
recorded at any time before the account 


pe so ts ee a 

aceiva’ @ ected. . Any such contention, if valid, a 
= ord % ~ Agi. Dawe 

= sae ofthis country by making it absolueaty 


ets pawenta sor, any: commercial finance company to make loans. 


+%, +h su? * eorwee a 
Mi ssi sgn he ao ieaiticy of omereare or pledges of accounts receiv- 


re {roe i 1% 


* able ad's ‘Sellaterel, security. 
KE tye pfs st 
ee -_ “To ne extent that ‘the Government cites, as supporting 
> grr. ei 
* tte a decteibn by Judge Bonsal in the unreported , 


bees, uk: ot. Pade a ourence Company v. Billy's Burgers, 72 Civ. 


¥ Th : 
iF | 20978, i: ey ‘respectfully express my disagreement with thet m 
Ee wiyee Aregge 


vet sision. » Indge Bonsal pecns to have' been persuaded (as the 
ok ‘ ’ . s 
‘ ee 2, Kore ‘poncends) 1 that a security interest in fire 


> tt: A) © 8 bd 
Mh tReet pr bey does: Age Serene choate until the ineurance 
‘ auch 1a tice ‘Jardg, 
% yar te", it it owes’ the money. Such holding, in 
tt 
5 £ ny view “Be dogtriry both to ‘logic and prior case authority. 
4 “thio hee Borsa 


aj 
Ses spite iMutimations po the contrary in the Govern- 


: 4 “Y ghey Maye cons smell settled that an assignment or 


‘ sh roar eee 
ae 7 See § 1) epee te under a A race insurance policy, as 
+ ¥ gy: ve e date tp $tien 3 , a | 
ut tad ty. for Andebeadnees (as distinguished from 
§ ‘ LS mies t? ty ape ac chver a aaee Ty 
' Yaa pierent) el valid, -at least in the absence of 


gure 


aed to, ithe contrary (see, 


- <1 re ee te 


we AN0094 oF 


intomt Bink @: New York Underwriters’ Insurance Co., 


Geb Cir .41932)152 Fed. 24, 823 (1931)). It is stated in 
‘ehket: case, at page 824: 1” 


coatestir "am appignment, no of the policy itself 
with its obligations, but of the owner's rights 
thereunder by way of pledge or otherwise as 
Ng.) security for @ debt, is held valid, in the 
absence of express restriction to the contrary" 
Kciting authorities). 


ifrghiss is s6,’then such ea like the 


Nenysbgher eontract right, e.g. 
p eee) 


Pleysis & valid-Zegal assignment as soon as 


a commercial 


“plies acercet. & Jest as a commercial account 


assignment of 
account receiv- 
the assigned 


receivable 


i whemittie: merchandise is delivered to the customer 


accrue 
Ha owner's oer a fire insurance policy/at the 
fork 4 ate ¢, ji’ 


_mmene af re ’ ‘oveurs: and at that nonent, the rights 
i . 


© jn the account, and under the policy bacone legally assign- 
ah ax Bom 850 


abt dien’ avd 4 i 


6 Since the _esgignment in question was duly recorded 
Snes, “20: 
pamder New York tae + aod since ic ripened into a legal assign- =n 
a¥akyer m4 & €. 94m M ' 
went ha the event ot the fire, long prior to the Govern- i 
espace ek af Wend { ot 
‘s filing of Federal fax liens, I find and conclude that 
bn Urine) Seares. \ 
hoe aaritled to prioricy after Henkin & Henkin and Hartford. Js 
e 4 cages Stc: cn 
The Government mn in additional argument to the | i 


a eR 


s 


‘ire aor B | 
effect thet the assignne 1st fail because of PPG's failure ' 
5£i3 a) oe 

to €.% i 

rJto have obtained a oe p vie clause from the insurer. 

; judas: nD pres weaint 2. Gwe 
“(thy te implication behind such argument is “that, had PPG obtained 
4 4% {te wy View, Leys wees! 


“guch oe payable clause its position would be sound, See 


. itewere a. asthe ing O06? ERED EW cw 
Government 's brief, page Fld. where the Government states 
‘ wtpete) fa Pcily trneurite Pa ed 
,"Now, when the horse has left the barn it is too late to 
$/ east w Rey 1, @ipstaag ty ote RS 
close the door" 


Taresonn st! Ste aft yhe Bat ork & i is 
I frankly feil to . mre ratand’ or follow such argument; 
ant sen BF Jxte 
for if as the Government seems to BE . y the assignment 


would be valid if the insurer had given a loss payable 


clause, what becomes of the Government 's' argument that the 


Hart fo 
sct in my 


2ive nothing. 


notes 

filed later 

ipment ob 

it is clear that 
subordinate to the 


Henkin & Henkin, PPG and Hartford 


Attorney unaccountably seems willing 
New Y i ire Department 
may have been 


of time to the 


In my view, thé documentation furnished by the 


1 


solely of Exhibit I to the stipulation of 
a determination 
Thu 


Ss 
-s 


Depart- 


are 


mH 
0 
ee 
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yloxy,. LHe: the taxpayer and jud?r 


interest on the said principal fund of $7,354.2 


jmately the same point in time. 


Copies of this report have been maile 


} 
a 


rtioned to the claimants Henkin & Henki 


it appearins, that both claims 


n 


creditor 


and PPG 


in relationship to the respective amoun'’s 


neerued at 


this 


for the interested parties, who are hereby directed 


to the provisions of Rule 53 F.R.C.P., 


that 


anv 


ons to this report must be filed at your Chambers 


ten days from their receipt of this report. 


The following papers considered by me 


forwarded herewith: 


” 


this 


matter 


asserts no claims in this procecding and i 
ce entitled ¢t receive nothinp. 
r rea hereinabove indicated, it tT 
tion a conclu n that the principal of the fund 
4.29, presenti eld by Hartford Fire Insurance 
as stakeholder be distributed in the following manne 
] Messrs. Henkin & Henkin $2,654.25 
rtford Fire Insurance Co 500,90 
3 PPG Industries, Inc. 4,200.04 
Total $7,354.29 
It further recommended that the claims to the fund 
' United States of America and the State of 
leni \s previously noted, the r« ainins 
heretc, Car Color, Inc., has asserted no claim therein 
It further recommended that the proceeds of the 


wm 


oD 


9 
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Motion: of Her & Henkin, dated ptembe 19, 
973, filed October 5, 1973, £ order d et- 


ing, payment 


Affidavit of Leonard M. Henkin in ;s $2.i 
motion, dated October 2, 1973, fil Le: 
1973. 
Affirmation of Jacob F. Gottesman, Esq., dated 
September 28, 1973 (not yet 1) in opr tio 
to said motion. 
Affidavit of T. Gorman Reilly, Esa., Assi 
United States Attorney, sworn to Ser rie 
1973, filed September 28, 1973, in on te 
said motion. 
f m n of Hartford Fire Insurance 

Company dated October 1, 1973, filed October 4, 
1973, for order impleading other parties 

of motion by Attornev neral of th tate 

York to intervene on behalf of State Tax 
Commission and State Labor Department, dats 
October 3, 1973, filed October 4, 1973. 
Notice of motion by Henkin & Henkin dated 
October 11, 1973, filed Octoher 12, 1973, fer 
leave to intervene (attached to this mction 
Henkin kin answer to the petition). 


United States of America pet 


i 
of action from State Court to this Court, filed 
August 15, 1973. 


tion for rene 


Answer and cross-claim of United States filod 
September 17, 1973. 
a 


ire Insurance 


Answer and counterclaim of Haitford 


Company, filed October 4, 1973. 


aE. 


ya. 


14. 


je 


Reply of PPG Industries, Inc. to Henkin & Henkin, 
filed October 24, 1973. 


United States of America motion for sunmar: 
judgment, filed March 12, 1974. 


PPG motion for summary judgment dated March |! 
1974 (not yet filed). 


Hartford Fire Insurance Company motion for summa 
judgment dated March 21, 1974 (not vet filed). 


Henkin & Henkin motion for summary judement daira 
March 22, 1974 (not vet filed). 


Stipulation of facts dated February 20, 1974, not 
yet filed. 


Memo of law in support of Government's motion for 
summary judpment filed March 12, 1974. 


Memo of law on behalf of PPG Indu:tries, Inc. in 
support of its position; undated and not yet 
filed. 
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19. cahin’S lienkin's memo of law in sunnort of 
their position, undated and not yet filed. 
20. Copy of Judsc Frankel's memorandum of referral 
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OPINION AND aint OF THE DISTRICT OUR 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
PPG INDUSTRIES, INC., 
Plaintiff, : 73 Civ. 3550 
(WCC) 
- against - 
THE HARTFORD FIRE INSURANCE COMPANY, $ OPINION 
UNITED STATES OF AMERICA, NEW YORK ST..TE 
TAX COMMISSION, STATE OF NEW YORK, CAR 
COLOR, INC. and HENKIN & HENKIN, ESQS., 


Defendants. 


CONNER, D. J.: 


This proceeding was initiated to resolve conflicting © 
claims to insurance proceeds in the amount of $7,354.29, plus 
interest from April, 1972, now held by The Har’:ford Fire 
Insurance Company ("Hartford") as a stakeholder. PPG Indus- 
tries, Inc. ("PPG") originally commenced this action in the 
New York Sta*« Supreme Court, New York County, to obtain the 
fund as a secured creditor of Car Color, Inc. ("Car Color"), 
the insured. Subsequently, the United States of America 


intervened as a tax creditor and the action was removed to 


this Court, pursuant to 28 U.S.C. § 1441, 28 U.S.C. § 1340 


and 26 U.S.C. § 7402. 


Presently before the Court is an application by the 
United States of America for an order setting aside that 


portion of a Report issued by Magistrate Harold J. Raby on 


AOO1ve2 


July 25, 1974, which held the Government's tax liens 


against Car Color to be subordinate to the claim of PPG. 


\- To render understandable the nature of the claims 
asserted, it is necessary to describe briefly the events 


which preceded the filing of the action. 


In October, 1970, Car Color entered into a Security 
Agreement with PPG whereby PPG obtained a security interest 
in all of the equipment of Car Color, as well as its inven- 
tory and any future proceeds of the inventory. In addition, 
Car Color agreed to insure the equipment and inventory for 


the benefit of PPG. The agreement further provided that Car 


Color would assign the right to receive the proceeds of the 
insurance to PPG and direct the insurer to pay such proceeds 


to PPG. 


The Security Agreement was duly filed with the | 
Secretary of State, and the County Clerk, Westchester County, 4 
in accordance with the provisions of the New York Uniform 


Commercial Code ("UCC"). 


On December 10, 1971 and March 27, 1972, the Internal 


Revenue Service assessed taxes against Car Color totaling 


480103 


$2,078.10, but neglected to file notices of these tax liens 
until May 4, 1972. Prior to this filing, on December 23, 
1971, a fire destroyed the premises of Car Color and it 


ceased d ing business. 


Thereafter, PPG commenced an action against Car 
Color in the New York Supreme Court, New York County, for 
goods sold and delivered. A default judgment was entered 
on April 14, 1972 in the sum of $12,300.90. That judgment 


is still unsatisfied. 


On November 29, 1972, Car Color commenced an action 
in the New York Supreme Court, Westchester County, against 
Hartford to recover the proceeds of the fire insurance 
policy it obtained pursuant to the Security Agreement. 

That action was removed to this Court, ana resulted in a 
verdict and judgment on April 24, 1973, in favor of Car 

Color for $7,354.29 with 6% interest from April 3, 1972. 
73 Civ. 157. To date, the attorneys who represented Car 


Color in that proceeding have not received their fee. 


In May, 1973, the New York State Department of Labor 


filed claims against Car Color for unemployment insurance 
taxes; and in July, 1973 the State of New York filed tax 


liens for sales and withholding taxes. 
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The competing claims presented to Magistrate 


Raby were: 


United States $ 
PPG 
Henkin & Henkin, Esqs. 


New York State Tax 
Commission 


The Hartford Fire Ins. Co. 
Attorney's Fees 


2,078.10 
12,300.90 


2,451.53 
7,933.03 


500.00 


In an extremely thorough Report, Magistrate 


Raby determined that the fund siould be distributed as 


follows: 


Henkin & Henkin, Esqs. 
(first priority) $ 


The Hartford Fire Ins. Co. 
Attorney's Fees (second priority) 


PPG (third priority) 


United States (fourth priority) 


New York State (fifth priority) 


2,654.25 


500.00 
4,200.04 
- 
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The Magistrate concluded that when the fire occurred, 

PPG had a legal right to the proceeds of the insurance 
policy, and therefore ruled that: a) although the assignment 
to PPG was initially equitable, it became a legal and “choate” 
assignment when the fire occurred; and b) an assignment or 
pledge of an owner's rights under a fire insurance policy as 


collateral security for an indebtedness is valid. 


The Government now asserts that the Magistrate 
erred and that PPG's lien cannot take priority over its 
lien because PPG had not perfected a security interest within 
the meaning of Section 6323 of the Internal Revenue Code 


before the filing of the Government's tax lien. 


The Government does not contest tue validity of 


PPG's security interest in the secured property, but claims 


that: 


"the assignment of fire insurance proceeds -- 
the fulfillment of which depends upon a sub- 
sequent fire, the determination of loss, and 
the insurance company's fixed obiigation to 
ray -- is the assignment of a future right 
which does not grant to the assignee priority 
over lienors who ive attached before the in- 
surance proceeds come into existence." 


Thus, the Government does not contest the priorities 
assigned to Henkin & Henkin, Esqs. and Hartford, but seeks 


a redetermination of PPG's third priority designation. It 


ROCiGs 
asserts that the fund should be divided as follows: 


eens, 


Henkin & Henkin, Esqs. $ 2,654.25 
The Hartford Fire Ins. Co. 500.00 
United States 2,078.10 
PPG 2,121.94 


PPG, on the other hand, bases its claim upon the 
assignment of the proceeds of the fire insurance covering 
Car Color's inventory. Although PPG now seeks to mointain 
its priority by reaffirming its positiun as an assignee, 
in order for PPG to prevail it must establish that it had 


2/ 
a valid security interest. 
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Section 6321 of the Internal Revenue Code provides 
that if a person neglects or refuses to pay any federal tax, 
a lien arises automatically in favor of the United States, 


upon all property and rights to property belonging to such 


person. Section 6322 provides that this lien arises on the 
date of assessment. Therefore, even though a taxpayer may | 
purport to transfer an interest in his property to a third 
person, the rights of the transferee will be subject to the 
tax lien except to the extent that on the date of assessment, 
the transfer is "“choate." Jnited States v. City of New 


Britain, 347 U.S. 81, 84 (1954). In order f£.: a competi.ng 
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lien to be “choate," the amount of the lien, the property 
Subject to the lien and the identity of the lienor must be } 


certain. rc. 
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There are, however, exceptions to the rule. 


Section 6323(a) provides that: 


"The lien imposed by section 6321 shall 
not be valid as against any purchaser, holder 
of a security interest, mechanic's lienor, or 
judgment lien creditor until notice thereof ..- .- 
has been filed ....- * 


Thus, if PPG qualifies as the holder of a security 


interest, the date by which its interest must have been 


"choate” is May 4, 1972. 


To qualify as the holder of a security interest, 
PPG must come within the definitional requirements of 


Section 6323(h). That section provides that: 


"The term ‘security interest’ means any 
interest in property acquired by contract for 
the purpoce of securing payment or performance 
of an obligation or indemnifying against loss 
or liability. A security interest exists at 
any time (A) if, at such time, the property is 
in existence and the interest has become pro- 
tected under local law against a subsequent 
judgment lien arising out of an unsecured 
obligation, and (B) to the extent that, at 
such time, the holder has parted with money 
or money's worth." 


The ultimate issue whether PPG holds a security 
interest entitled to priority over the Government's tax liens 
is a “ederal question. See Aquilino v- United States, 363 
U.S. 509, 513-14 (1960); United States v- Acri, 348 U.S. 211, 


213 (1955); United States v. Security Trust & Savings Bank, 


340 U.S. 47, 49 (1950); Dugan v. Missouri Neon & Plastic 
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Advertising Co., 472 F.2d 944, 949 (8th Cir. 1973); Texas Oil 


& Gas Corp. v. United States, 466 F.2d 1040, 1049-50 (Sth 

Cir. 1972), cert. denied, 410 U.S. 929 (1973). However, to 
resolve that question, it is necessary to look to the law of 
New York to determine the nature of PPG's interest in the in- 
surance proceeds. Aquilino v. United States, supra at 512-13; 


Dugan v. Missouri Neon & Plastic Advertising Co., supra. 


A review of the New York law compels this Court re- 
spectfully to disagree with the Magistrate's conclusion that 
PPG had an equitable assignment of the insurance proceeds 
which “became a full-fledged legal and *choate' assignment 
immediately upon the happening of the fire." The law in 
New York is well settled that an assignment of a future 
int:-est in the proceeds of a claim is equitable only, and 
does not become a legal assignment until the proceeds have 
come into existence. Harold Moorstein & Co. v- Excelsior 
Insurance Co., 306 N.¥.S.2d 464, 465 (N.Y¥.C.A. 1969). In 
other words, an equitable assignment becomes a legal assign- 
ment when there is a judgment or appropriation of the pro- 
ceeds in favor of the assignor. City of Utica v- Gold Medal 
Packing Corp., 283 N.Y.S.2d 611, 614 (Sup.Ct. Oneida Cty. 1967), 
citing, Fairbanks v. Sargent, 1]? N.Y. 320, 336-37 (1889); 
In re Modell, 71 F.2a 148 (2d Cir. 1934), and uthers; 
Bernstein v. Allstate Insurance Co.-, 288 N.¥.S.2d 646, 648 
(Civ. Ct. N.Y. Cty. 1968). Moreover, the ripening of an 


equitable lien into a legal lien does not relate back to the 
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date of the execution of the original instrument. Cordaro v. 
Cordaro, 235 N.¥.S.2d 289, 290 (4th Dept. 1962), aff' , 241 
N.Y¥.S.2d 175 (N.¥.C.A. 1963); City of New York v- Bedford Bar 
& Grill. Inc., 161 N.¥.S.2d 67 (N.¥.C.A. 1957), Matter of 
Gruner. 295 N.Y. 510 (1946); City of Utica v. Gold Medal 


Packi g Corp., supra at 614. 


However, this is not dispositive of the matter. It 
is beyond dispute that PPG entered into the Security Agree- 
ment for the purpose of “securing payment or performance" 
of an outstanding debt and to insure “against loss or liability." 
26 U.S.C. § 6323(h). Furthermore, it is clear that its 
interest in the inventory was "choate" by the time the 
Government's notice was filed in May, 1974. See Coogan, 


Hogan & Vagts, Secured Transactions under the U.C.C. § 12.038[2] 


at 1276 (Bender's Uniform Commercial Code Service 1973). The 


identity of the lienor,and the property subject to the lien 


were known by October, 1970; and, by April, 1972 there was 
3/ 
a judgment in favor of PPG against Car Color for $12,300.90. 
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Thus, PPG's lien is entitled to the priority accorded 
it by the Magistrate if, under New York law, its security 
interest in the insured property was transferred tc the 


insurance proceeds when the property was destroyed by 


fire. 


The Government asserts that although PPG had a se- 


curity interest in the secured property, it could not have 


mye es 
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a security interest in the proceeds of the insurance 


covering that preees. » because Section 9-194(g) of the New 
York Uniform Comme:cial Code provides that Article 9 does 
not apply to a claim in or under any policy of insurance. 
Thus, insurance proceeds do not constitute the type of 
proceeds of collateral “n which a security interest con- 
tinues, provided the snterest in the original collateral 
had been sia ued N.Y. Uniform Commercial Cede § 9- 


306(3) (McKinney 1964). 


In support of that argument, the Government cites 


Quigly v. Caron, 247 A.2d 94 (Me. 1968), and Universal 


C.1I.T. Credit Corp. v. Prudential Investment Corp., 222 A.2d 


5/ 
571 (R.I. 1966), which specifically ruled that insurance 


proceeds do not come within the meaning of "proceeds" 
under Section 9-306(1). See also Nationai Bedding & 
Furniture ‘ndustries, Inc. v. Clark, 481 S.W.2d 699%, 691 


(Ark. 1972). 


In Quigly, supra, the Court found that the phrase 
"or otherwise disposed of" means “voluntary disposal and 
not a change from destruction by fire." 247 A.zd at 96. In 
Universal C.I.T., supra at 574, the Courc found that the 
"proceeds" which the section refers to must arise from either 
a sale, exchange, collection or other disposition of either 


the collateral or proceeds, and that insurance proceeds 


arise and are paid only as a result of a personal contract, 
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which does not attach to or run with the property. 


This Court, however, is constrained respectfully 


gree with the interpretation of Section 9-306 adopted 


to disa 
In 1972, Section 9-3: 5/1) 


in Quigly and Universal 2D Py 


ovide specifically +>... “insurance payable 


was amended to pr 


by reason of loss or damage to the collateral is proceeds 
The official comment on this amendment states: 


Sin aha 


"The new - «+ = sentence of 


subsection (1) is intended to 

- overrule various cases to the 
effect that proceeds of insurance 
on collateral are not proceeds of 


the collateral." 


Moreover, the Ccurt in Universal Carat. nullified 


es who had actempted to effectuate 


j the express intent of parti 
efeasible interest in the collateral 


Car Color did not 


—— 


an absolute and ind 


securing the debt. In the instant case, 


surance for its own bene_-it, but 


obligate itself to obtain in 
y for the benefit of PPC. 


protected not only against 


as further securit The parties 


clearly intended that PPG should be 
dissipation of the collateral by sale or other disposition, 
sibility that its security interest migh*. 7¢ 


but from the pos 
truction or damage of the 


obliterated or reduced through des 


property by fire. 7 


rk has not yet adopted the amendment 


onvinced that the 


Although New Yo 


to Section 9-306(1), this Court is not ¢ 


New York state courts would follow the interpretation of 
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Section 9-306(1) advanced by the Courts in Quigly and 


Universal C.I.T. See 1 Coogan, Hogan & Vagts, supra 
§ 3A.03[c]. 


We have been able to find only two prior New York 
decisions involving similar facts. One is Judge Bonsal's 
unreported decision in Federal Insurance Co. v. Billy's 
Burgers, 72 Civ. 1098 (S.D.N.¥. Feb.16, 1973). There 
the indebtedness of Billy's Burgers to Kent Store Fixtures, 
Inc. ("Kent"), was secured by a security agreement which 
was properly filed on February'17, 1970. By the agreement, 
the debtor assigned to the creditor “all sums which may he- 
come payable” under the insurance policy which Billy’s 
Burgers was to obtain as “additional security for the 


indebtedness." 


On August 11, 1971 and March 28, 1972, the Government 


made tax assessments against Billy's Burgers. Notices were 


filed August 23, 1971 and April 10, 1972. 


The Court ruled that despite the fact that Kent's 


security agreement was perfected under the UCC, under Section 
6323 the property mus*+ be in existence for a security interest 


to attach and that the insurance proceeds were not in exist- 


etice until February 29, 1972 when the insurance company ad- 
mitted that it owed the money. Thus, the Government's lien 
from the August 11, 1972 assessment was given priority over 


Kent's claim, which in turn was given priority over the 


March 28, 1972 assessment. 


AS01143 


The instant case cannot be distinguished factually 
from Billy's Burgers. However, with all respect, this 


Court cannot agree with the result reached there. 


Although the Court in Billy's Burgers discussed the 
issue of security interest in the insurance proceeds only 
very briefly, as one of a large number of other priority 
claims, the underlying rationale of its decision on that 
issue appears closely to parallel that in Quigly and 
Universal C.I.T. None of these opinions convincingly 
answers, or even discusses,the argument that the property 
which was the subject matter of the security agreement (here, 
the inventory), was clearly in existence, and that the pro- 
ceeis of the insurance are merely the collaterai in another 


form. See 1 Coogan, Hogan & Vagts, supra § 3A.03[c]. 


The other relevant case, Andrello v. Nationwide 
Mutual Fire Insurance Co., 289 N.Y.S.2d 293 (4th Dept. 1968), 


took a different rote to the opposite result. 


1, Andrello, the debtor, Andrello, executed and de- 
livered a second mortgage to Hoerle and Kowalsky on certain 
realty which he owned in order to secure payment of the debt. 
The instrument recited that the owner of the property 
(Andrello) covenanted to keep the buildings insured against 
loss by fire for the benefit of Hoerle and Kowalsky and would 


assign and deliver the policies to them. 
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On April 7, 1964 Andrello obtained insurance on 


the property but did not make the proceeds payable to Hoerle 
and Kowalsky. On various dates from February 26, 1964 
through March 2, 1964 the United States filed tax liens 
against Andrello for unpaid federal taxes. The liens, 
however, were improperly filed. Finally, on August ll, 1964 


a building on the premises was destroyed by fire. 


The trial court, basing its decision upon an inter- 
pretation of 26 U.S.C. § 6323 as amended in 1966, found Hoerle 
and Kowalsky to be "the holder(s) of a security interest" 


within the meaning of that section. 


The Appellate Division affirmed the lower court's 
decision and agreed “in general with the trial court's 


analysis of the nature of(the) claim." 289 N.¥.S.2d at 297. 


The Appellate Division ruled, however, that the clain, 
instead of being considered under the amended Section 6323, 
should have been considered under that section as it existed 
prior to the amendment, when it protected "mortgagee(s) (and) 


pledgee(s)... " against unfiled tax liens. 


The Court went on to find Hoerle and Kowalsky to be 
pledgees ("a pledge is a security interest in a chattel or an 
intangible ... created . .. for the purpose of securing 


the payment of a debt..." Restatement, Security, § 1; 


289 N.Y.S.2d at 298),and concluded that since the purpose of 
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the clause was to provide security in the event of fire, the 


pledgees, Yoerle and Kowalsky, could hold the insurance pro- 
ceeds as ccllateral in lieu of the property itself. 289 


N.Y.S.2d 298. 


The facts of Andrello are clearly similar to those in 
the case at bar. In both cases, there was a prior security 
agreement purporting to include as part of the collateral the 
proceeds of the insurance required to be obtained on the se- 
cured property. Although the rights of the claimants in 
Andrello were analyzed in the terms of Section 6323 as it 
existed before the 1966 amerdment, it appears that the same 


result would have been reached under the new language, because 


the Court expressly stated that "a pledge is a security interest. 


Thus the final result in Andrello, if not clearly 
binding here, is at least strongly persuasive, particularly 
since it effectuated, in a reasonable manner, the clear 


intent of the parties. 


The Congressional purpose of the 1966 amendment to 
Section 6323 was "in part an attempt to conform the lien pro- 
visions of the internal revenue laws to the concepts developed 
in the Uniform Commercial Code." 1966 U.S. Code Cong. and 


Admin. News 3722. The official comment to Section 9-101 


states that: 
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"The aim of this Article is to provide 
a simple and unified structure within which 
the immense variety of present-day secured 
financing transactions can go forward with 
less cost and greater certainty." 


Moreover, the Article applies to any transaction intended to 
create a security interest in personal property. UCC § 9-102. 
The Article further attempts to provide a "method of safe- 
guarding the interest of a osedtios secured by personal 
property which remains in the hands of the debtor." Anderson, 


Uniform Commercial Code, § 9-101:3 at 5 (2d ed. 1971). 


It is beyond doubt that PPG had a security interest 
in Car Color's inventory and that the parties intended the 
proceeds of the insurance on that collateral to be further 
security for the ‘sig. Thus, in view of the policy consider- 
ations behind Article 9, as well as the policy of 26 U.S.C. 

§ 6323 to give preference to security interests as defined by 
that provision, we are impelled to the conclusion that PPG 


had a security interest in the proceeds of the insurance 


which takes precedence over the Government's lien. 


The motion of the United States is therefore deni#d, 


and the distribution determined by Magistrate Raby is affirmed. 


SO ORDERED. 


WILLIAM 6. CONNER 


United States District Judse 


Dated: New York, New York 
November 7, 1974 
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FOOTNOTES 


This sum is the Magistrate's estimate for reimburse- 
ment of reasonable attorney's fees incurred by Hartford 
in its capacity as stakeholder. 


In this regard PPG claims that it intended tha. its 
debt be completely secured by the inventory, and that 
it accomplished this by the filing of she Security 
Agreement. Thus, PPG claims that the only way to 
respect the intent of the parties to the agreement 

is to allow PPG to reach the insurance proceeds. 


The Government does not contest that PPG's security 
interest in the inventory, under New York law, was 
perfected before the tax liens were filed. 


Under Section 9-306(2) of the UCC: 
"a security interest continues in collateral 
notwithstanding sale, exchange or other dis- 
position thereof by the debtor . . . and also 
continues in any identifiable proceeds in- 
cluding collections received by the debtor." 


Section 9-306(1) provides that: 
""(p)roceeds' includes whatever is received 
when collateral or proceeds is sold, exchanged, 
collected or otherwise disposed of." 


The Government has also cited Rath v. Aerovias 
Interamericanas De Panama, 127 N.Y.S.23l, 237 
(Sup.Ct.N.¥.Cty. 1953), for the proposition that 

where an owner of property has agreed to insure for 
the benefit of a creditor, but procures insurance 
payable to himself alone, “the creditor has an 
equitable lien on the proceeds." In addition to the 
language in Rath merely being dicta, that case was 
decided long prior to the adoption of the UCC which 
expresses a clear intent to protect all transactions 
which attempt to effect a security interest, 9-102(1), 
in view of the growing use and complexity of financial 
arrangements. See 1 Coogan, Hogan & Vagts, Secured 
Transactions under the U.C.C., § 1.01[3] (Bendec'’s Uni- 
form Commercial Code Service 1973). 
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The Government's reference to Harold Moorstein & Co. 

v. Excelsior Insurance Co., 296 N.Y¥.S.2d 2\lst Dept. 
1968), aff'd 306 N.¥.S.2d 464 (N.Y¥.C.A. 1969} is like- 
wise misplaced. That case involved the assignment of 
proceeds of an insurance policy from a fire whicn had 
already occurred. The Court, therefore, was not con- 
cerned with the policy considerations behind protecting 
security interests. See infra pages 15, 16. 


See Creedon, The Federal Tax Lien Act of 1966 - An 
Historic Breakthrough, 4 Harv. J. Legis. 163, 168 
(1967): 
“Whereas previously section 6323(a) pro- 
tected ‘any mortgagees and pledgees,' the new 
act substitutes the concept of uhe holder of a 
security interest,' which is borrowed from the 
Uniform Commercial Code." 


Community National Bank & Trust Co. v. Long Island 
Insurance Co. (Sup.Ct. Rich. Cty.) N.Y.L.J., April 20, 
1972 at 20 Col. VII; see Andrello v. Nationwide Mutual 
Fire Insurance Co., 289 N.Y.S.2d 293, 298 (4th Dept. 
1968). 
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PETITION TOR ROYAL TH OO8 aut es 73 Civ. j Ad 


UNITED STATES DISTRICT COUR’ (am nm mame an 
if 


SOUTHERN DISTRICT OF NEW YORK Fr Dy 
Se a Be aa aE a ae oo eae awAhUA | 
CAR COLOP, INC. 
Plaintiff \ 
~aqainst- PFTITION FOR REMOVAL 
HARTFORD FIRE INSURANCE COMPANY hy 
| 
} 
Defendant 
— y 
x= 
aa, ae ee a ae a ee ee ee ee ea , 
“ » | 
To: THE JUDGES OF THE UNITED STATES DISTRICT COURT no oa} 
FOR THE SOUTHERN DISTRICT OF NEW YORK: Maun v2 
rr ~ rv! 
~— 
The petition of the Hartford Fire Insurance “5 
— ‘ 
we 


Company respectfully alleges: 
| 


1. On November 29, 1972 as deponent is informed 


and verily believes, an action was commenced against ita | 
in the Supreme Court of the State of New York, and for the 
County of Westchester, entitled: Car Color, Inc. plaintiff 


a 
against Hartford Fire Insurance Company defendant by service 


upon the defendant of a summons, a copy ef which is herein 
annexed. A complaint was served on December 26, 1972. A 


copy of this complaint is also herein annexed. 


2. The complaint herein constitutes the initial 
lpleadings setting forth the claim for relief upon which the 
action is based and not more than 30 days have elapsed since 


the receipt by petition r of a copy thereof. 


3. The above described action one of which 


ithis court has original jurisdiction under the provisions of 
Title 28 U.S.C., secticn 1332, and is one which may be 
removed to this court by the petitioner, defendant herein, 


pursuant to Title 28 U.S.C., section 1441, in that it is a 


(Civil action wherein the matter in controversy exceeds the 


KUULCU 


sum or value of $10,000 exclusive of the interests and costs, 


and is between citizens of different states. 


4. The plaintiff Car Color, Inc. at the time 


that this action was commenced was and still is a citizen of 
ithe State of New York, being a New York domestic corporation 
authorized to do business in the State of New York. Hartford 
Fire Insurance Company, defendant, at the time this action 
was commenced, was and still is a foreign corporation incor- 
[porated under the laws of the State of Connecticut, with its 
eer place of business in Hartford, Connecticut, and was | 
not, and is not, a citizen of the State of New York wherein | 


this action was brought. 


5. Petitioner filed herein a bond with good and 
sufficient surety conditioned, as provided by Title 28 U.S.C.,! 
section 1446(d), that it will pay all costs and disbursements 
incurred by reason of the removal proceedings herein brought 
iSshould it be determined tha” this action is not removable or 


is improperly removed. 


WHEREFORE, petitioner prays that the above action 
now pending against it in the Supreme Court of the State of 
New York, in and for the County of Westchester, be removed | 
therefrom to this court. 


Dated: New York, N.Y. 
January §%, 1973. 


GREENHILL & SPEYER 
Attorneys for Defendant 


New York, N.Y. 10005 
(212) 943-1550 


. ‘UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


[a a en een x 
CAR COLOR, INC., | 
Plaintiff, | 
~against- VERIFICATION 
| HARTFORD FIRE INSURANCE COMPANY, 
| Defendant. m 
eee essa rennet eae Ameer ate n aren x 
i 
| STATE OF NEW YORK) 
ss.: 


COUNTY OF NEW YORK ) 


JOHN M. SPEYER, being duly sworn, deposes and 
says that he is a member of the firm of Greenhill & Speyer, 
the attorneys for the petitioner, Hartford Fire Insurance 
Company. That he has read the foregoing petition and knows 

| the contents thereof, and the same is true to his knowledge, 
except as to the matters alleged therein to be stated upon : 
information and belief, and as to those matters he believes 
them to be true; that the sources of the deponent's infor- 
mation and the grounds of his belief as to all matters in 
the foregoing petition not therein stated upon his knowledge 
are the documents annexed to the foregoing petition and 
information disclosed in records and documents in the poses- 


|sion of the petitioner herein. 
\ 


John M pe 
Sworn to before me this 

\} Poe 
\ th day of Danaary:, 1973 
] A Be 
i Zz : 
| ( sera 7? 
| ao tare Wels of New York 


i Bataly Public Qual. in Kings 
Wo. 248 Now York Coun 


| 
| 
| fortiticate Filed cals March 30, ot 


Commission Exp 


nerein, together witn a Luss Didsd VL CUSCS LU VO eA 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee te pel as Ta nin eo a inn abies x 
CAR COLOR, INC., 

Plaintiff 

~against- AFFIDAVIT 

HARTFORD FIRE INSURANCE COMPANY, 

Defendant. 
FEES ees ieianin pcan ph ws abba en nee eden boetenede ema aaa eae x 
STATE OF NEW YORK ) 

) $8.3 


COUNTY OF NEW YORK ) 


DONALD ROSENKRANTZ, being duly sworn, deposes and 


Says: 


I am an attorney at law associated with Greenhill 


& Speyer, Esqs., attorneys for the defendant herein. 


On January $4fh, 1973 I served a copy of the 
attached notice of filing petition for removal, together 
with copies of petition and undertaking upon Henkin and 
Henkin, Esqs., attorneys for the plaintiff, by enclosing 
same in a postpaid envelope at the said attorneys' address, 


22 West First Street, Mount Vernon, New York 10550, and 


‘deposited same in the post office receptacle at 56 Pine 


| Street, New York, New York 10005. 


fy 


AUOLE3 
On Januarygéth, 1973, I also delivered copies of 
all the aforesaid papers, namely, notice of filing petition 
for removal together with a petition and undertaking upon 
the Clerk of the Supreme Court, State of New York, County 
of Westchester, by delivering all said papers to the County 


Clerk, 166 Main Street, White Plains, i York. /) 
/ 


IK nell 


Sworn to before me this 


Bath y of J iryc, 1973. 
¥ 4 Oi, o,f 


~ CARL KREISBERG 
Notary Public, State of New Yor 
| Wo. 24-2199535 Qual. in Kings Cé 
Certificate Filed in New bag ey 
Commission Expires March 3, 73 


*™ 
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SUPRUOME COURT OF THE STATE OF NEW YORK 


; Index No. 
COUNTY OF WESTCHESTER 


Plaintiff designates 
CAR COLOR, INC. Westchester 
County as the place of trial 


The basis of the venue is 


Plaintiff residence of plaintiff. 


against 
HARTFORD FIRE INSURANCE COMPANY Summons with Notice 


Plainti# resides at 


910 Nepernan Avenuc 


Yonkers, New York 
Defendant ounty of Westcnester 


To the above named Defendant 


Unit are hereby glInuitoned to answer the complaint in this action and to serve a copy 


wn 


of your answer, or, if the complaint is not served with this summons, to serve a notice of appearance, on the Plaintiff's 
Attorney(s) within 29 days after the service of this summons, exclusive of the day of service (or within 30 days 
after the service is complete if this summons 1s not personally delivered to you within the State of New York); and in 


case of your failure to appear or answer, judgment will be taken against you by default for the rekef demanded in the 
complaint 


Hated: Rovewt HENKIN and liENKIN 
Deke pein nc 14 ° 1972 Attorney(s) for Plaintiff 
123 William Street, New York, N.Y. Office and Post Office Address 


+ ; 22 West First Street 
Notice: The object of this actionis ¢Q recover for Mount Vernon N.Y 
° ote j 


failure to make payment for damages pet 
covered by insurance contract. (914) 668-2300 yr Kei 
The relief sought is compensat ion for damages Dive 
guffered from fire loss. 


Upon your failure to appear, judgment will be taken against you by default for the sum of $ 22,549- 75 
with interest from Decenber 23, 19 7] and the costs of this action. 
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CAR COLOR, INC. 


Plaintiff . 
GREENHILL & spey- 
~against=- VERIFIED COMPLAINT 


HARTFORD FIRE INSURANCE COMPANY 


Defendant 


Plaintiff, complaining of the defenitant, oy 


— 


HENKIN and HENKIN, his attorneys, alleges: 
1. Upon information and belief, at all times 
hereinafter mentioned, the defendant was and still is a corpora- 


tion duly organized and existing under and by virtue of the 


laws of the State of Connecticut and duly authorized to carry 


oO 
Ss 
ct 
® 
oi 
bs 
7) 
ad 
3 


ess of issuing fire smsurance in the State oz New 


2. Plaintiff is a domestic corporation, duly 
authorized to do business in the State of New York. 
3. At all times hereinaiter mentioned, the 
k mlaintiff was the lessee of certain property in the City of 
Yonkers, New York, at 910 Nepperhan Avenue. 


4. On or about the llth day of December, 1970, 


at 910 Nepperhan Avenue, in the City of Yonkers, New Yor« 


its policy of insuranco No. 121°S 364693, being a standard <or%. 


° 
rh 


fire insurance policy wherein and whereby the defendant, 


in consideration of the sum of Three Hundred Sixty-Nine ($369.) 


BANS eb VEU GUN oF ui >* 
oe: Ve SEE IIEE shle sts NHN Leeewiar 8 
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Dollars payable in three (3) annual installments of One Hundred 
@wenty-three ($123.) Dollars, premium paid by the plaintiff to 
the defendant, did insure said plaintiff against loss or damage 
by £ire in the amount not exceeding Iwenty-five Thousand 
($25,000.) Dollars for the term of three (3) years, from the 
10th day of Decanber, 1970, as follows: 

a. “On contents visual and incidental to retail 
and wholesale sale of paint in cans situated in fire resistive 
mereantile building located at: 910 Nepperaan Avenue, Yonkers, 
New York (rated from Roberts Ave. to the south and west side, 
Tariff No. AS422600)"; 

b. The sum of Twenty-five Thousand ($25,000.) 
Dollars for fire, lightning, exterior coverage, vandalism and 
malicious mischief on said premises. 

5. .Defendant in and by said policy of ansurance 
did promise and agree to make good unto the plaintiff for such 
loss and damage, not exceeding in amount the sum insured, 4s 
aforesaid, as should happen by fire as therein and herein speci- 
fied, during the term of three (3) years from the 10th day of 
January, 1970 to the 10th day of January, 19573, such loss to be 
paid within sixty (60) days after notice and proof of loss should 
be furnished to the defendant. 

6. On or about the 23rd day of December, 1971 and 
while said policy of insurance was in full force ard cficct, 


most of the contents of said premises were duly destroyed by 


saia fire. Said fire did not occur by any of the causes ex~ 
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ee ee Se Se ee 


excepted by said policy. 
7. The true and accurate value of the contents 


so insured and destroyed at the time of the said fire aforesaid 


ose” ™ 


was the sum of Twenty-two Thousand Five Hundred Forty-nine ana 
75/100 ($22,549.75) Dollars. 
8. At the time said policy of insurance was 
issued as aforesaid and up to and including tne time of such 
| fire, the plaintiff was the true and lawful owner of tne afore- 
said contents. 
; \/ S$. There was no other such insurance upon said 
property or any portion thereor at the time of such obstruction. 
10. Heretofore and on or about the 24th day of 
December, 1971, due notice was given to the defendant of said 
fire ana@ said loss; on or about the 28th day of March, 1972, 


defendant demanded that plaintiff furnish the defencan 


ct 
= 
wy 
ct 
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\) a proof of loss; on or about the 6th day of April, 1972, the 
plaintiff Gelivered to the defendant due notice of proof of 
said loss as aforesaid, in accordance with the terms and condi- 
cions of said policy, and the plaintiff has fully and duly 
performed all the conditions of said policy on its part to be 
performed. 

ll. Said proof of loss set forth a compromise 
cigs of Seven Thousand Three Hundred Fifty ($7,350.) Dollars 
in anticipation of prompt payment by the defendant thereoz; 


since the defendant has refused to honor said proof of less, Sie 


plaintift repudiates the said compromise figure and demands tne 


‘ 
KQ0128 
the recovery of the value of the full loss suffered. 
12. More than sixty (60) days have elapsed since 


4 


the delivery to the defendant of said proof of loss and demand 
has been made upon the defendant for the sum of Twenty-two 


Thousand, Five Hundred Forty-nine and 75/100 ($22,549.75) Doliars 
for such loss as aforesaid. 

13. This action was commenced within twelve (12) 
months from the time of said fire. 

14. Defendant has paid to plaintiz= no par 


of said sum of Twenty-two Thousand Five Hundred Forty-nine ana 


WHEREFORE, plaintift demanc judgment against 
defendant in the sum of Twenty-two Tnousand Five Hundred 


en al 
a 


ro 


r-nine and 75/100 ($22,549.75) Dollars with interest from 


December 23, 1971, together with the costs and disbursements 


of this action. 


Attorneys fo aintizt 
Office & P.O. Address 
22 West First Street 


Mount Vernon, N.Y. 10550 
(914) 668-2300 
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FINGING OF FACTS AND CONCLUSION OF LAW IN CAR COLOR, INC, v. 
HARTFORD FIRE INSURANCE COMPANY, 73 CIV. 157 (uP 


2 CAP. COLOR, INC., 
vs. 723 Civ. i857 
| HARTFORD FIRE INSURANCE COMPANY 


New York, New York 
6 April 24, 1973. 


Room 519 
| AOS 
r BEFORE: ' i Fite” 
~ (a ¥ * f 4 
9 HON. MILTON POLLACK, : Rim 4 


, District Judge. \ Ss 
10 SD. OF \s ma 


THE COURT: I have been following this case in 
precise detail and have made examinations of the law both 
prior to and during the course of the trial, and have made 
14 
a thorough examination of the documents that bear pertinently | 


on the issue to be decided. 


16 
— This is an action on a fire insurance policy issued 
| by the defendant to the plaintiff, covering the contents of 
18 

the plaintiff's retail and wholesale paint store located 
9 
at 910 Nepperhan Avenue, Yonkers, New York. 
The policy was issued by the cefendant to plaintift 
2 
2 for an amount not exceeding $25,000 and for a three year 
= period commencing December 10, 1970. | 
23 
ae This is a removed action from the Supreme Court | 
¢ } of the State of New York, Westchester County, and seeks to 
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recover under the aforesaid insurance policy an amount of 
$22,549.75, tovether with appropriate interest. 
The coverage of the policy included the contents | 
| 


usual for a retail paint and body supply shop, consisting of 


automobile body paints, tool and paint supplies located in 


the premises, which was a two-story brick and mercantile 
building in Yonkers, New York. 

On December 23rd, 1971, at 2:21 a.m, a fire 
occurred in the premises. The fire was extinguished within | 
« reasonably short time, between 15 and 30 minutes, by the | 
internal sprinkler system. The contents and merch..iise 
came in contact with water and with smoke, and substantial 
fire damage to the property was sustained. 

The fire which broke out in the premises was pre-| 
sumably due to accumulated fumes from paint and filling 
materiais causing an explosion and flash fire which enveloped| 
the entire salesroom area and resulting in twelve sprinkler 
heade flooding the area. 

The defendant's representative, Mr. Lawton, in- 
spected the premises on December 27th, 1971, and noted at 
that time that a considerable number of cans of paint on 
various shelves had been set afire and exploded, spilling 
their contents over portions of the stock. The balance of 


the stock had received extremely heavy water damage and heat. 


| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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Approximately a foot of water was on the premises upon the 
arrival of the firemen and a wall between the insured's 
premises and an auto body shop next door was broken out. 

On preliminary inspection the defendant's repre- | 
sentative suggested that his company s¢c up a reserve of 
$20,000 temporarily. This reserve has no significance other 
than being the evaluation of the representative, an accredited| 
expert in the handling of fire loss claims. 

The defendant's representative then met with the 
insured's representative at the scene of the loss and re- 
ceived from the insured's representative a detailed inventory 
of the destroyed and damaged items prepared by the plaintiff's 
public adjuster. This inventory was then discussed in detail 


with the defendant's adjuster, Mr. Lawton, and the valuation 
of the items set forth thereon, which were covered by invoices 
present at the discussion between the two men and which the 
plaintiff ascribed to the loss sufferea, was considered item 
by item and verified by the invoices on a test check basis. 
Purniture and fixtures were appraised as to value and loss by 
the two adjusters, both of whom earry high experience. 

The agreed value and claim thus established be- 
tween these representatives of the parties was fixed at 
$7,354.29. During the course of the trial the defendant | 


admitted on the record that there was a loss to this plaintiff 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 
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from this fire of $7,350. 

The plaintiff claims that this was a compromise 
figure for the purposes of prompt adjustment, but the evi \ence 
indicates very clearly that this amount represents the 
credible loss to the plaintiff. 

However, the cefendant's representativ.s did not 
agree at that time to accept a proof of loss for filing with 
the company inasmuch ac the claim of the plaintiff was then 
about to be investigated or was being investigated by the 
local police, the district attoraey and the defendant's 
private fire investigator. The defendant's adjuster reported 
to his company that upon completion of those investigations, 
if he found the insured to be completely free of fault, he 
would proceed to conclude the loss with the plaintiff's public 
adjuster. 

Ultimately, the plaintiff's public adjuster pro- 
ceeded by preparing the form of proof of loss in the ordinary,| 
usual and accepted form, accepted by insurance companies, and 
by this defendant and its representative, filling in thereon 

a claim in the amount which the adjusters had agreed upon was | 
= the value of the loss. This was duly signed and forwarded to | 
the defendant by its representatives and is sufficient for | 
all purposes of this suit as a proof of loss under the facts 


- and circumstances. A copy of the detailed inventory of items | 


| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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. involved in the loss, showing the purchase values and the 
cash values thereof, as well as the agreed’ amounts of loss 
' thereon as agreed between the two experts .n going over the 
. items item by item and lot by lot, accompanied the formal 
proof of loss. 

The credible evidence established that the plain- 
tiff -easonably and sufficiently complied with all terms and 
conditions of the insurance policy required of it in pre- 
senting a claim thereunder. 

a The plaintiff thereafter somplied with the de- 

> fendant's demand to submit to examination under oath. ‘ne 

- representative of the plaintiff, examined by the defendant's 
attorney, made it perfectly plain that he was the inactive 
” “partner” of the enterprise and his responses on the pre- 

- liminary examination were made according to his estimates, 

- impressions, beliefs and information in good faith, and 

” supplied to him by others without any actual personal know1l- 
edge. 

7 Defendant's inquiries persisted, nonetheless, as 


” though the witness was 4 knowledgeable person: possibly 


- these were intended to develop representations on material 
” matters which might deviate from the fact and thus to 

ts allow defendant to seek to establish a form of deceit. 

* Suffice to say that the credible evidence and the 


|| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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2 proper inferences to be drawn in the circumstances fail to re~| 
3 veal any knowing or wilful falsity on material matters and 

4 there was an absence of intent to deceive the insurer in fact | 
3 or by reasonable implication. | 
5 It was admitted, as stated previously, on the re- 
‘ cord by defendant's counsel that the defendant had valued the | 
© loss at $7,350. It is furthermore apparent that there was a 


loss in that amount. 


10 After a period, during part of which the plaintiff 


1] was negotiating payment of its claim with the defendant, the 
le inventory of merchandise was stored and ultimately disposed 
13 of as glvage for approximately $150. The plaintiff took the | 
14 steps any reasonably prudent businessman would have taken to 
15 protect its property and investment pending the disposition | 
l6 of the claim. 

v7 The occurrence of arson, for which the plaintiff 
18 was responsible accordin, to the defendant, was not proved. 
19 There was no proof of any overt act or of intent by the in- 
20) sured or eomeone acting with its consent and on its behalf, 
21 or whose acts are legally binding on it. Suspicion, con- 


2 jecture and financial circumstances do not fill the gap. 


“3 The mere fact that a fire was of incendiary origin 


2A is no defense to this suit whatsoever, unless the fire was 
25 traceable to the assured. There must be a showing that the 
SOUTHERW DISTRI“ T COURT REPORTERS, U.S. COURTHOUSE 


| FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


to 


JH: ar 7 KUGidss | 
insured was privy to the burning. | 
While the broadest latitude was permitted to the | 
defendant to develop all of the circumstances allegedly 
relevant in connection with showing a disposition toward 
incendiarism, the record is wholly wanted of proof or the 
requisite elements tc sustain such a defense of arson attri- 
butable to the plaintiff. The intent required for such a 
defense is purposely to cause the fire. The insurer bears 
the burden of proof of arson or incendiarism to be established 
by a fair preponderance of credible evidence, either direct | 
or circumstantial, 
It may be taken that this was an incendiary fire, 
but there was a total lack of any connection to the incen- 


diarism shown by any credible evidence connecting the 


plaintiff therewith. The presumption of innocence of the 


< 
insured continues, #®h€@ the preponderance of the evidence 
- @ + Lt’ | 


failed to establish the contrary. 


Se eae, 

The plaintiff has establéshed its claim herein 

by a fair preonderance of the credible evidence, to which 
the defendant has not established its defense of arson or | 


| 
incendiary fire attributable to the plaintiff. The plaintiff 
| 
is, accordingly, awarded judgment for $7,354.29, with in- 
terest from April 3, 1972 at the legal rates prevailing | 


during the interim to the date of the entry of judgment 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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herein, together with a full bill of costs to be taxed by 
the clerk. 


The foregoing shall constitute the findings and 


conclusions required by Rule 52(a), Federal Rules of C‘vil 


Procedure. 


So ordered. 
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MEMORANDUM IN FEDERAL INSURANCE COMPANY v. 
NC. AL 72 CIV. 1098 (D.B.B. 
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Bry yay ov Nn. Je 


Gale dean interplender action instituted by tha plain- 


Fobruary 29, 3972 in the Yow York State cunreme Covrt, “ow 


tiff on 
Yor: County, which action waa renoved to this ceurt by Cefinc: 
tntern@l Revenua Sexvica (“ths Governnront") on March 15, 1972. 


“he interpleaded fund of §12,500 (“the fund") ercse in ceoneztion 


} 

| 

; 

i 

| 

| 
with a £iro insuranca policy of $25,000 whieh picintiff issucd to 
Goiendant Billy's Yurgern, Inc. (“Burgers”) on Juuuary 2, 1970 
which policy covored the business premises of buryers, a ito Yorx 
corporation, located at 916 Fulton St., Brooklyn, How York, tho 
rveceeds being payable sololy to Burgers. Gn or shout Decerbear 20, 
L970, a £ire occurred on the lusiness premises cf Burgers cid, 
subecequentiy, the amount of loss was mutually acreed upon by sihinsti. 
tiff and bhurgera to be $12,559, with rxoaft of loss boing Filed by 
burgers with plaintizé in duly of 1971. Yoliewing thia fire, 
Burgers ceesed doing busineaa. The complaint alicyes tnat ploin- 
tifi owes tha $12,580 under ite insurance contract with Burgers, 
thet tha money has not been paid, that five othior claimants in 
addition to Lurgers have wade demands for paymanc from tne Puad, 
and that plaintif€ is ignorant of tha reapective righta cf cuch 


of tho claimants. The comploint seeks to interpicad the cJ)aimanra, 


all of whow are defendants in thia action, concerning their re- 


ie 


: ~~ -AU0139 

noeelive cluinms to stay @ levauit co soneed by cue of thu 
clairants againat pleintiflf vith resprck to the fund pending tho 
outcome of this action; to enjoin tho other claiianta frou cone 
mencing sult eyainst piaints2%; to Aischerge pluinti2Z£ fron )iu~ 
bility on prymont into court of tha Fund; and to chtath a judj- 


ment allowing its costa, legal cxpenscs and disbursements to ba 


paid out of tho Pund. 


Bho Clatvasts to the Fuad 

In addition to Buxgers’ aad plaintiff's claims for lege: 
fecs and expensca, the following have made eclains on the Fund: 

The clain of N. S. Abrams Co. ("Abrams") of $1,572.59 
@ros@ in connection with servicea Abruns » dered to Burgers &3 
public adjuster in connection with the loza fron the fire. ia 
woo to recetva ca his fea for hia services 12 1/25 of tha icon ns 
finuliy adjusted (which amounted to $1,572.50), ond on Decesbar 2c, 
1570 Durgers cxecuted an dssignrent to Abrams cf 12 1/2K% "%... CF | 
Tit AMOUNT O? LOSS AS ADJUSTED, OR OTHERWISE RECOVERED PROM Jaz 
CONTFNIES." 

The clain oz the Government for $8,920.30 plus $129.20 in 
interost arose in connection with four tax assessments ude e7vairst 


Burgers. Three of these assesanents, totalling $6,395.65, wera 


mado on August 11, 1971 for accrued Wil ard FICA taxes for the tux 


«3~ 


ee 


PL OIE TTY LOTTE IT LI IT TR OT TT I LE TT ET Ne SS a I LE TR 


ey { ® 


A00140 


perio’s erding Juse 30, 1970, Sevietser 20, 1979 and bccember 


1970. Tha Govurnment filed notice: of tax licoa arining xroa ti 
anoavssmente on August “3, W7l with the Seeretary of State, Aloe, 


New York and with the Pevtictrar's office, lings Couni.yv, Wow Yow: 


On October 7, 1971, the Government: served o notica of Jovy on 


in the anount of $3,625.25 


plaintiff! for $36,498.61. Tho fourth assessnent/was rade on 
farch 28, 1972 for accrued YUTA taser for ti2 tax period 
becember 31, 1970, and the Governnant filed a notice of tas lien 
arising from thia assesament with the Seeretary of Staite, AlLény, 
New York on April 10, 1972. 

The claim of Korris Hamnnarman (“Hsnserman“) of $2,177.50 
arises from two judgments which he obtained usainst Burgers in tho 
Civil Court, Kings County, for unpeid rent. Yho first judgment of 
$1,242.50 was obtained on Jima 7, 1971 and wes docketed in tho 

exrk's offhee of the Civil Court, Mings County, on the cane 


Tho gocond judgment of $935 was obtained on June 21, 1971 and 


Gocketed in the Clark's office of tha Civil Court, Kings 


on the sume date. No part of these judgments has baen paid, 


* on June 22, 1971, Kamsaerman served @ subpoena on plointLf£? ro 
ptraining it fron traneferring any assets beienginy to Burgers. 
Thereafter, mAinmerman commenced procegdings in the Civil Court. 
hinges County, cecking a judgmant direésting plaintiff to pay Uanrmcre 
man tho amount of the judgi-cnts against Burgers, and retices or 
petition with resecct to thesa proceedings were served on plainkiis 
on or about February 17, 1972. S + 


pw 
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The elain of Robert Y. Mona ("Moses") of 09,459 arin’, 
in connection with a judgment against urgora for thet emul, a 
certified copy of which was cerved cn thn pleinciff on July 30, 
1971. Moses did not serve an answer to the cricginal cou>laint. 

The claim of Kent Store Fixtures, Inc. ("Kent") of 92,5.7 
arises out of Burgers’ purchase from Kent of scene restaurant equin- 
ment. NWurgersa' indsbtedness was eecured by a sceurity agreement 
dated November 24, 1959, and the appropriate financing statenente 
wore filed with the Registrar's ofvice, Kings County, iew York cna 
February 17, 1970 and with the Seeretary of State, Albony, Lew tore 
on February 18, 1970. Under the terme of ths security aIKcanent, 
Burgers assigned to’ Kent “all suns which ray become payapic” undec 
the insurance policy which Burgers wes to obtuin to inovre the 
collateral from loss by fire #3 “additional accurity fox tho in- 
schinbiciibas® Kont notified plaintif£é of the existence of this cece 
curity egreement on February 22, 1971, claining an unraid palance 
of $2,867.00. 

Tho Government's Motion 
The Covernnert now moves for summary judgment pursuant to 


Nule 56, F.R-Civ.?., for $8,020.30 ariaing frem its assessments 


against Burgers made on August 11, 1971 and March 28, 1972, plus 


$120.20 in interest, on the grounds that the Government is entitics 


to judgment as a matter ak law, thora being no gonuins issue of 
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eaccresic) Lact, and for tn order directing piuintil£l to pow to i! 


Governpuent the aSbova aronunt. 


The Coverensont's Claia 
Since the tax ersesomentsa against Durgers have not bec 
paid, the Government hus veaiid tax liens on ell property and righus 
ta property belonging to Burgers (J.nt. Pev.- Geo Of 1956, G$Os2)), 


A a de 


which liens arose at the tine the assessments ware cade (Tat. tov. 


Code _of 1954, $6322). ‘tho federal tax liens also attach to wero cert: 
an@ xvights to property accuired by Burgers subsequent to the ecresu- 
ments. Glass City Rank v. United stater, 326 U.S. 265 (1945). 
Thorefore, the tax liens attach to Eurgers' right to receive tis 


prececcs from ita fire inourance policy. Gicn Fatin insurance (9. 


Vv. Stocts), 1967-1 USTC F95CB (N.D.Cali£. 1906); Ryoan ve Sorece 


Veneor Package Corp., 175 F.Supp. 756 (W.D.Wash. 1959), Noveor old 


Coal & O81 Pistributors, Ins. Ve i T-DCop INSee 234 NeVeSee 


ne 


fo 


(Civ. Ct., W.¥.City 1962). Whan a notice of tax licn has beri 
£ile@ in tha office of the Secretary of Stato, a federal tax Lion 
on pereonal property of a corporation whose property ds locetcd in 
the State of New York has priority over the claims of judgment Jicn 
creditors, secured intorcsts, and purchasera whose status ts euch 
arose subsequent to the filing of the notica and over other cou 


peting creditors unleas the claim of the competing craditor ments 
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one of th: oxceptions set forth in 65323 of tho Interrol Loveses ! 
Coda of 1954 ("Codo"\, Int. Rev. Code of 195%, 66323(8) and 
(€) (1) (A), U.¥.Tden Law, $240(2) (a) (1966). rom the record, the 
{iling o2% noticen of tax liens on Auyust 23, 1971 ond Avril 15, 
1972 met the above requirenents of applicable federal end state 
law. 
smovrerman's Claiia 

Htfammerman contends thet 8s his judgments againet Bure rs 
were obtained prior to the public fliing of the tax liens of tha 
Government, his claim has priority over the Government's. ltar.acre- 
man concedes that he did not become a judgment lien creditor withix 
tha meaning of §6323(a) of the Code prior to the public filiny of 
the tax liens but clains that he could not have becoma ona because. 
Durgers hac no property to levy upon other than the preceeds of th. 
inpurance policy. , 

The Code (G6323(a)) provides that only a judrment licn 
creditor whose etatus was obtained prior te the public filings of 
the tax liens has priority over a properly filed federal tex lien. 
See Pore v. United states, 339 P.2d 70 (Sth Cir. 1964), cert. 
denied, 331 U.S. 912 (1565). Howover, Hammerman concedes that to | 
ig not a judgment Jien creditor as he has not taken any steps he- | 
yond obtaining and entering @ money judgment. see County mations: 
Bank v. Inter-County Farmers Cooperative Assn., 65 HMicc. 24 446, 

' . 
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Aso aunerwan's claim Coes not cone within one of the exceptions of 


‘rT 
) 


CGO223 OF tha Cods, tho Govornucut's liens have priority over lMmuamsr- 


thor = 


man's clain. Int. mev. Cade of 1954, §6323. 


Moses' Claim 
Thera 4e@ no indication that Moses is a judgment lisn 
exeditor or thit hia cheim comes within cne of the exceptions to 
66323 of tha Cede. Accordingly, tho Government's tax licns have 


priority over Moses' claim. Int. Rov. Code of 1954, $6323. 


<r oe 


hent contends that ag it cbtained a porfected sccurity 
nterest in certain equipment purchased by Burgers from Kent on 
Pobreary 18, 1970 which date is pricr to tha timo wien tha claims 
of all the othor claimants arose, and 8s the procceds of the insure 
ance policy vere aasicned to Kent pursuant to the security agroa~ 
ment, ita intercat in the procecds is r xerior to the Governnent's 
liens. ’ . 

Shore is no dispute that Kent's security egreenent was & 
perfected socurity agrcenent under tha Uniform Cowmercial Coda. 
However, for purposes of §6323(a) of the Cods, a sccurity intercst 


enly arises when the subject property ta in existence, Int. Rev, 


~~ 


wirer, 23 App. iv. 24 155, 259 W.¥.S.2d 284 (ict Dent. 1965), 


now 
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Code of )954, £6443 (n) (1). As tis tnsurance proceeds did rat. 


becouo puyable witil February 29, 1972 when plaintifl inskitutca 
thie intcerpleader action adadittiny that it cwad $12,550 under tha 
ingurance contrect, Kont*s security interest in the proce au aid 
not orise till Pepruary 29, 1972, which date woo after the filing 
of the notica of tax licns arisinay out of tho Auguat ll, 197% 
nesessuents but prior to tho time of the filing of tha notica of 
tax lien arieing from tha Nsrch Zu, 1972 ascesauecnat. hecordingly, | 
the Government's licns from the August 11, 1971 assessmonts total- 
ling $6,395.95 huve pricrity over Veat's claim, and Kont‘s clain 
has priority over the March 28, 1972 assessment of $1,625.25. 


Rev. Code of 1954, 66322 (a). 


rhramz! Ciain 

Tho assignaent of 12 1/2%, of the loss aa adjusted or 
otherwiae recovered from tho plaintiff was an assignucat of a 
future property right which did not become definite till vebruary «°, 
1972. As the Government filed notices of tax liens totalling 
$6,395.05 arising from the August 11, 1971 asusssment prior to tho 
time in which the procecds hecane payable, these liens have pricr- 
ity over Abrams' claim. United Staces wv. pay-O-Matic Cordes 
162 F.Supp. 154 (S.D.N.¥.), aff'd eu non. Uaited states v. Golde 


stoin, 256 F.2d 531 (24 Cir.), cort. donied, 355 U.S. 630 (1958) ; 
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wove Loin fe Co. ve Pree talor Tne? saa Con, Of Cyrarues, 24 
G51, 306 Me¥.S.20 464 (1969)) Ain Pa Nosenborgia Will, 62 vlog, on 
12, 399 U.Y¥.S.20 5) (Surrogate's Ct., Kinga County 1979), MeO Y 


as the proceads bocame payable prior to the March 7©, 1972 ¢ 
mont, tho Covernment concedes thut Abrams’ claim of $1,572.59 
(12 1/256 ef $12,550) has priority over its tax lien of F1,02 0.25 


arising from this assessent. 


Ag plaintiff cansot obtain any attorneys: fees, costs or 
expenses of this action out of the Fund till the federal tax ficns 
have )cen fully satisfied, the Government's licna have priority 
over plaintiff's claim. itmited Stetes v. State Vational mast. of 


tt, 21 1.20 519 (2d Cir. 1976). 


Cone] ustons 

In light of tha forcyoing, the Governzent hae pricxity 
over all of the claimants to the rund with respect to its tax 
liens totalling $6,395.05 arising from the August 11, 1971 acscra~ 
ments. ‘The Governront's tax Lien of $1,625.25 arising from its 
March 28, 1972 asseosmant has priority over all of the claimants 
to tho Fund with the exception of Kont and Pbrams, whose claims 
total $4,439.50. After decucting the Coverniaent's tax licns 
arising from the August 11, 1971 assessment and the clains of 
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Kent oud Abrass from tha Fund, thoxco in 61,765.45 leit to pay 
to the Covernacnt ite Jicn of $1,625.25 ariniog Erom tue larch 
3972 esoecament und accrucd interest of $120.20. 
Accordingly, the Covernuent's motion for suue ry jf) 
ment in the amount of $8,929.30 plus $120.20 in intexcat is 
grantc 
Settla Judgment on notice. 


Dated: UYtaow York, N. Y. 
Fobruary /(, « 1973. i 


